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GOVERNMENT OF INDTA
NATIONAL COMMISSION FOR MINORITY

EDUCATIONAL INSTITUTIONS

rmination of Mino
A-ffilia f Minori Educational

Institutions under the Constitution of India.

Arricle 30(t) of the Constitution of lndia gives linguisric and

religious minorities a fundamental right to establish and administer

educational institutions of r]reir choice. These rights are protected by a

prohibition against their violation. The prohibirion is conrained in
Article 13 ofthe Constitution which declares that any law in breach of
the fundamental rights would be void to the extent ofsuch violation.

It is well-setded that A-rticle 30(1) can not be read in a narrow and

pedantic sense and being a fundamental righr, ir should be given its

widest amplitude. The width of Anicle 30(l) cannot be cut down by

introducing in it considerations which are destructive to thc subsrance

of the righr enshrined rherein.

The National Commission for Minority Educational Institutions

Act (for short the Aci) has been enacted to safeguard rhe educational

righs ofthe minorities enshrined in Article 30(l ) of the C,onsriturion.

It has been held by the Eleven Judges Bench ofthe Supreme Court
in T.M.A. Pai Foundation vs. State of Karnataka (2002) I scc 481

rhat a minority;-whether linguistic or religious, is determinable ordy

by reference to demography of the State and not by taking into
consideration the population ofthe country as a whole. The application

of nume rical testwith reference to religion in states like Punjab, Jammu
& Kashmir and Nagaland makes Sikhism, Islam and Christianiry, rhe

majority religions in those srates respecdvely. (See DA.V. College vs.

State of Punjab AIR 1971 SC 1731).

As regards the indicia to be prescribed for grant of minority status

certificate, a reference to Section 2(g) ofthe Act has become inevirable

as it defines a Minoriry Educational Institution. Section 2 (g) is as

under : -
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''N'linolity Educational Instirtttion" means I college

or institution (other than a Univcrsitv) csrablishcd or

maintained by a person or qroup of persons from

amongst the ninorities"

In Section 2(g), the expressions 'esrablished' or 'maintained' have

been used by the legislature. The word 'or' is normally disiunctive and

rhe word 'and' is normally conjunctive (See H)derabad Asbestos

Cement uct vs. Union of Indie 2000 (1) SCC 426), but at.times

rhey are read as vice versa to give effect to the manifest intention ofthe

legislature as disclosed from the context. (See Ishwar Singh Bindra vs.

Sate of Uttar Pradesh AIR 1968 SC 140; MCD of Delhi vs. Gk Chand

Bhatia AIR 1980 SC 360)

InAzeez Basha vs. Union of India AIR 1 968 SC 662, a'

Consritutional Bench of dre Supreme Court has held that the exPressron

"establish and administer" used in Article 30(1) was to be read

conjunctively that is to say, two requiremenrs have to be fulfilled under

Article 30(l), namely, thar the institution was established by rhe

communiry and its administration was vested in che communiry In

S.P Mittal vs. Union of IndiaAIR 1983 SC 1, the Supreme Court has

held rhar in order to claim the benefit oF ardcle 30(l), the communiry

must show; (a) that it is a religious/linguistic minoriry G) that the

institution was established by it. r0Tithout sPecirying these two

conditions itrcannot claim the guaranteed righm to administer it. Thus

the word 'or' occurring in the definition of minoriry educational

institution in Section 2(g) of the Nationd Commission for Minoriry

Educationd Institutions Act has to be read conjunctively as the context

showed that it was the intention of the legislature.

In . Univ (1992) SCC 5t8,

the Supreme Court has declared the St. Stephent Cbllege as a minoriry

educacional institution on the ground that it was established and

administered by members of the Christian Communiry' Thus, these

were the indicia laid down by the Supreme Coun For determining the

status of a minoriry educational institution and drey have also been
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incorporated in Scction 2(g) of $e Acr, Arricle l0( I ) ofthe (lonsriturion

pc,srulates that mcmbers of relisious ol linguiscic nrinolirvhas the righr
ro esrablish and adminisrer educarional insrirurions of their choice. lt
is a marter of proof through producriol of sarisfacrory evidence rhar

rhe instirution in quesrion was esrablished by the minoriry communiry
claiming to administer it. The proof of the fact of the establishment of
the insritution is a condirion precedent for claiming the right m
administer the institution. The onus lies on one who asserts thar an

institution is a minoriry institution. It has been held bya Division Bench
of rhe Madras High Courr in T.K.V.T.S.S. Medical Educational and
Charitable Tiust vs. State of Thmil Nadu AIR 2002 Madras 42 thar
"once ir is established that the institution has been established by a

linguistic minoriry, and is administered by thar minoriry, rhar would be

suficient for claiming the fundamental right guaranteed under futicle
30(1) of the Constitution." The same principle applies to religious
minority also. In Andhra Pradesh Chris Medical Association vs.

Govemment ofAndhra Pradesh, AIR 1986SC 1490, rhe Supreme Coun
has held that the Government, the Universiry and uhimately the Court
can go behind dre claim that the institution in quesrion is a minoriry
institution and "to investigate and satisfy irselfwhether the claim is well
founded or ill founded." A minoriry educadond insrirution condnues

to be so whether the Government declares it as such or not. When the

Government declares an educational institution as a minoriry insdrution,
it merely recognizes a factual position that the hstirution wzs esmblished

and is being administered by a minority community. The declaration is

merely an open acceptance of the legal character of r-he instirution which
must oec€ssarily have existed antecedent to such declaration N. Aqrmad
vs. Emia), High School (1998) 6 SCC 674).

A SocietyorTiust consisring of members ofa minoriry communiry,
or even a single member of a minoriry communiry may establish an

instirution. The position has been clarified by the Supreme Court in
State of Kerala vs. Mother Provincial AIR 1970 SC 2079, the Supreme

Court has observed:
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"Establishment means bringing into being of an
institurion and ir must be by a minoriw communiry.
Ir matters not if a single philanrhropic individual wirh
his own means, institurion or rhe communig/ ar large
founds the institution or rhe communiry ar large
contribures the funds. The position in lawis the same
and the intention in either case must be to found an
institution for the benefit of a minority community.
by a member of rhat community. It is equally
irrelevant to this right that in addition to the minority
communiry others from other minoriry communities
or even from the majority communiry can take
advantage of these institutions."

(emphasis supplied)

In Christian Medical Association (supra) the Supreme Courr has
also held that'what is imporrant and what is imperadve is that there
must exist some real positive index to enable the institution to be
identified as an educational institution of the minorities." Needless to
add here that the right enshrined in Article 30(l) of the Constitution
is meant to benefit the minority by protecting and promoting its
interests. There should be a nexus berween the institution and the
particular minority to which it claims to belong. The right claimed by
a minority community to administer the educational institutions
depends upon the proof of esablishment of rhe institurion. In Q!
Inamdar vs. State ofMahrashtra (2005) 6 SCC 537, following questions
arose for consideration:

i) V/hether a minority educational institution, though established
by a minoriry, can clter to the needs ofthat minority only?

ii) Can there be an inquiry to identi!, rhe person or persons who
have really established the insdtution?

iii) Can a minority institution provide cross border or inrcr state
educational faciliiies and yet rerain the character of minoriqr
educationd institution?
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ft has beerr held in Inamdar\ c:rse (supra) "the nrinoriry insrirutions
are free ro adnrir studcnrs of rhcir orvn choice including studenrs of
non-minoriw communiw and also members of rheir own communirv
from orher Srares, both ro a Iimired exrent only and nor in a manner
and to such an extent thar rheir minoriry educational srarus is lost. lf
they do so, they loosc rhe protection of Arricle 30(1) of the
Constiturion".

. It has been held in Kerala F.ducation Bill AIR 1958 SC 956 that
"Articles 29(2) and 30(l), read rogether, clearly contemplate a minoriry
institution with a 'sprinkling' of outsiders" admitted in it. By admitting
a member of non minoriry into the minoriry institution it does not
shed its characrer and cease to be a minoriry institution".

Ir has to be borne in mind the right guaranteed under Article l0( I )

is a right not conferred on individuals but on religious denomination
or section of such denomination. It is also universally recognised that
it is the parental right to have education of their children in the

educational instirutions ofrheir choice. It has bcen hcld by a Full Bench

of rhe Karnataka High Court in fusociated Man
lsi

2008 K.LJ 1 (Full Bench) that the words of"their choice" which qualifr
'educadonal instirutions" shows the vast discretion and option which
minorities have in selecting the rype of the insritution which rhey wanr

to esablish."

Needless to add here *rat an educational insritution is established

to subserve or advance the purpose for its establishment. \Thereas the

minorities have the right to establish and administer educational
institutions of their choice with the desire that their children should

be brought up properly and be eligible for higher education and go all

over the world 6rlly equipped with such inrellectual attainments as ir
will make them fit for entering the public service, surely then rhere

must be implicit in such a fundamental right the corresponding duty
to cater to the needs of the children of their own communiry. The
beneficiary ofsuch a fundamenta.l right should be allowed to enjoy ir
in the fullest measure. Therefore, the educational institutions of their

5

i
t.

I
t
t
r

r
i

,
F

t
lr
!

I

t
}



choice rvill necessarilv catcr to the needs of the miuoritv communiq'

rvhi.h lral esublished the insrirution.

Mere receipr of state aid does noc annihilate the right guaranteed

underArticle 30(1). Ir has been held in the case ofPA. Inamdar (Supra)

that "a minority institudon does not cease to be so, the moment grant-

in-aid is received by the institution. An aided minoriry educational

institution, rherefore, would be entitled to have thb right of admission

of srudents belonging to the minority group and at the same time,

would be required to admit a reasonable extent of non-minoriry

students, so that the rights under Articte 30(1) are not subsrantially

impaired and further the citizens' rights under futicle 29(2) are not

infringed. 'i(/hat would be a reasonable extenr, would vary from the

types of institution, the courses of educarion for which admission is

being sought and other factors like educational needs. The State

Goyernm€nt concerned has to notifr the percentage of the minority

smdents to be admitted in the light of the above observations."

Their l,ordships of the Supreme Coun has further observed in the

case ofPA. Inamdar (Supra) that "the obiect underlying Article 30(1)

is to see the desire of minorities being fulfilled that their children should

be brought up properly and efficiently and acquire eligibility for higher

university education and go out in the world frrlly equipped with such

intellecmal attainments as will make them fit for entering public ,

services,educationalinstitutionsimpartinghigherinstructions :--
including general secular education. Thus thi n objects sought to ;--
be achieved by Article 30(1) in the interest of minorities are: (i) to I
enable such to conserve its religion and language, and (ii) ro give a ;
thorough good general education to the children belonging to such i
minori|. io torrg as the insdtution rerains its minoriry characrer by 

E

achieving and continuing to achieve the aforesaid rwo obiectives' the I
institution would remain a minoriry insrirution." f

In St. Stepheris case the SuPreme Court had ruled that Ardcle 
$,

30(1) is a protective measure ont for. the benefit of the religious and E

linguistic minorities and "no ill fit o, camouflaged instirudo"n can ger 'i
away with a consdtudonal Protection." f
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Emphasising rhc need fbr preserving irs minorirv charaoer so as

ro enioy rhe prir.ilege o[protecrion undcr Arricle 30(]), it is necessary

thar the objective ofesrablishing che insrirution was not defeatcd. The
managemenr of a minoriry instirurion cannor rcsorr ro rhe device of
admirdng the minoriry studenrs of rhe adjoining srare in which they

are in majority to preserve minorirystatus ofrhe institution. Reference

may, in this connection be made to the following obseryations made

in the case of T.M.A. Pai (Supra):

"........Ifso, such an instirution is under an obligation
ro admit the bulk of the students fitting into the
description of the minority communiry. Therefore

the students ofthar group residing in the State in which
the institution is located have to be necessarily

admined in a larger measure because they constitute
the linguisric minoriry group as far as rhar Stare is

concerned. In other rvords the pre-dominance of
linguistic minority studens hailing from rhe Srate in
which the minority educational insritution, is

established should be present. The Manag€mcnt bodies

of such insritutions cannot resort to the device of
admitting the linguistic srudens of the ad.joining stares

in which they are in a majority, under the facade of
dre protection given under Article 30(1)".

In Inamdart case (supra) the said proposition of law has been

applied ro religious minoriry. According ro their Lordships, "if any

other view was to be taken the very objective of conferring the

preferential righr of admission by harmoniously consuuing Article
3O(l) and29\2) nay be distorted". It was further observed in Inamdart
case drat "it necessarily follows fiom rhe law laid down in T.M.A Pai

Foundation rhat to establish a minority insdtution the insdtution must

primarily cater to dre requirements of that minoriry of that State else

its character of minority institution is lost. However, to borrow the

words ofChiefJustice S.R Dass in Kerala Educadon Bill, "a sprinkling

ofthat majority from the other States on the same footing as a sprinlling
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ofnon minorin, srudcnts rvould be permissible and would not deprivc

the institurion oIirs essenrial characrer ofbeinq a minoriry institution,
determined by reference ro that State as a unir".

As regards the prescription of a percenrage governing admissions

in a minoriry educational insrirution, it would be useful to excerpt the

following observations of their lordships of the Supreme Court in
T.M.A. Pai foundadon Case vs. State of Karnitaka (2002) 8 SCC 481.

"........The situation would vary according to the type of.
institution and the nature of education that is being imparted in the

institurion. Usually, at the school level, although it may be possible to
fill up all the seats with the students of the minoriry group, at the

higher level, either in colleges or in technical insritutions, it may not
be possible to fill up al.[ the seats with the studens of the minority
group. However, even ifit is possible to fill up all the seas with students

of the minority group, the moment rhe instirution is granted aid; the

insritution will have to admit smdents of the non minority group to a
reasonable extent, whereby the character of the institution is not
annihilated, and ar the same time, the rights of the citizen engrafted

under Article 29(2) te not sub.rerted."

The State Government can prescribe percentage of the minoriry
community to be admitted in a minority educational institution
taking into account the population and educational needs of the area

in which the institution is located, There cannot be a comrnon rule
or regulation or order in respect of gpes of educational institutions
ftom primary to college level and for the entire State fixing the
r.uriform ceiling in rhe matter of admission of studens in minority
educational institutions. Thus a balance has to be kept between two

objecdves * preserving the right ofthe minorities to admit smdens of
their own communiry and that of admitcing "sprinkling of outsiderd'

in their institutions subject to the condition that the manner and

number of such admissions should not be violative of the minorlry
character of the institution. It is significant ro mention here drat Section

12C (b) of the Act also empowers the State Government to prescribe .

percentage governing admissions in a minority educational
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institution. -[ 
hLrs rhc .Sta rc (iovet.nrneur hls ro presc:l.ib., percen(lgc

soverning :rdrrissior.rs of srudcnrs irt rhc miDorin. cducarionrrl
instirurions in accordancr uith rl.rc llirresaid principlcs of iau,
enrrncjared bv thcir lordships of rhe Suprcn.rc Courr in the cases of
T.M.A. Pai Foundarion and IlA. Inamdar (supra).

The empharic poinr in rhc PA. Inamdar (Supra) reasoning is rhar
the minority educarional insrirution is primarily for rhe benefir of
minoriry. Sprinkling of the non-minoriry students in the student
population of minoriry educarional instirurion is expecred to be only
peripheral either for generaring additional financial source or for
cultural courtesy. Thus, a substanrive secrion ofsrudenr population in
minoriry educational institurion should belong to the minoriry. In rhe
context of commercialisation of education, an enquiry abour
composition of student population of minoriry educarional institution
will reveal whether rhe substantive peripheral formula rhar can be
gathered from PA. Inamdar is adequately complied with or wherher
minoriry educarional institution is only a fhgade for money maling.

Ir needs ro be highlighted rhat Sec. 2 (f) ofthe Cenrral Educational
Institutions (Reservation in Admission) Acr,2006, defines a minoriry
educational institurion as under: -

"Minority Educational Instirurion" means an
institurion established and administered by the
milorities under clause (1) of arricle 30 of the-
Constiturion and so declared by an Act of Parliament
or by the Central Government or declared as a
minority educational institution under the National
Commission for Minority Educational Institutions
Acl.,2O04;

(emphasis supplied)

On a reading ofArticle 30(1) ofrhe Constitution read with several
authoritarive pronouncements of the Supreme Courr and the
definitions of Minoriry Educational Institurion in Secrion 2(g) of the
Act and Section 2(f) of the Central Educational Institutions
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(Reservation in Adrrrission) Acr, 200(r, the tbllorvine ticts shor'rld lt
proved fol qr,rnt of urinotitv statrrs () an cducational institurion on

rcligioLrs basis:

(i) rhat rhe edLtcation.tl insritutiott rvas csrablished bv a mcmher/

members of thc religious mirroriqv communiry;

(ii) that the educational institution was established for the benefit

of the minoriry communitY; and

(iii) thar rhe educational insritution is being administered by rhe

minoriry communitY.

The aforesaid facts may be Proved either by direct or circumstantial

evidence. There must be some Positive index to enable the educational

institution to be identified with religious minorities' There should be

nexus between the means employed and the ends desired' If the minoriry

educational iostitution concerned is being run by a trust or a registered

sociery rhen majority of the trustees of the trust or members of the

sociery, as the case may be , must be from the minority community and

the trust deed/ Articles of Association or any other document duly

executed in this regard must reflect the objective of sub-serving the

interesr of the minority communiry In the absence of any documentary'

evidence some clear or cogent evidence must be Produced to prove rhe

aforesaid facts. There is no bar to the members of other communiries

to extend the ir help to the member of a minoriry community to establish

an educational institution of its cho.rce' (See S'K Patro vs' State of

Bihar AIR 1970 SC 259).

As has been held bY *re T cal

Ed dona.l Charita Tiust State of Tamil adu AIR 2002

Madras 42 that a minority stetus can not be conferred on a minority

educational institution for particular period to be renewed periodically

like a &iving license. It is not open for the State Government to

review its earlier order conferring minority status on a minority

educational institution unless it is shown that the institution

concerned has suppre*sed any material fact while passing the orrder

of conferral of minority status or there is fundamental change of
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circumstances warranting cancellation of the earlier order. Refcrencc
nra1,, in this connccrion, be nradc ro the lolloiving observarions ofrheir
lordships : -

".... . ... ........[n conclusion, we hold rhat ifanyentity
is once declared as minority entitling to rhe righ$
envisaged under Article l0(l) of the Constiturion of
India, unless rhere is fundamenral change of
circumstances or suppression of facts the Govemment
has no power to take away that cherished
constirutional right which is a fundamental righr and
that too, by an ordinary letter without being preceded

by e fair hearing in conformity with the principles of
natural justic€."

(cmpha-sis supplied)

It is now well settled that any administativc order involving civil
consequences has to be passed stricdy in conformiry with the principles
of narural justice (See AIR 1978 S.C. 851). If any order relaring ro

cancellation of minority sratus granred ro a minorirf educational
institution has been passed without affording an opportunity ofbeing
heard to such educational instirution, ir gets vitiated.

Ifa minority starus cerrific2re has been obtained by practicing fraud
or if there is any suppression of any materid fact or any fundamenal
change of circumstances rl/irranting cancellation of the earlier order,
the authority concerned would be within its powers ro cancel rhe

minority status certificate after affording an opporrunity ofbeing heard

to rlre management of the institution concerned, in conformiry with
rhe principles of naturd iustice.

It is also relevant to note rhat the minority status certificare granted

by this Commission or by any authority can be cancelled under Secdon

l2C ofthe Act on violarion ofany of rhe conditions enumerared therein.

Section 12C is as under: -

"12C. Power to c.ncei.-The Commission may. after

giving a reasonable opportunity of being heard to a
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\linorirr lrrltrc.rrion.tl ltrsrirrttiotr to which minoritv

status has beeu granted bt' an attthority or
Commission, as the case may be, cancel sttch startLs

tunder the fbllorving circun.rs ratrces, namelv: -

(a) if rhc consriturion, aims and obiecrs of rhc

educarional institurion, which has enabled it to

obtain minority sratus has subsequently been

amended in such a way rhat it no longer reflects

thc purpose, or character of a Minority
Educational Instirurion;

(b) il on vcrification of the records during che

inspection or investigation, it is found that the

Minority Educational Insritution has failed to
admit students belonging ro the minority
communiry in the institution as per rules and

prescribcd percentage governing admissions

during any academic year."
(e mphasis supplied)

The parliamentary paramountcy has been provided for by futicles

246 and 254 of the Constitution. In view of the man&te of these

Ardcles of the Constitution, the Narional Commission for Minoriry

Educational Insdtutions Act,2004, being a Cenral law shall prevail

over rhe State law. The State Government cannot add, alter or amend

any provision ofthe Act by issuing executive instruciions. (See Greater

ii

JT 2oo7 $) SC 201).

Although Article 30(1) of the Consriution does not speak of the

conditions under which the minoriry educational institution can be

affrliated ro a university yet the Ardcle by its very nature implies rhat

where an affiliation is asked for, rhe university concerned cannot refuse

the same without sufficient {easons or try ro impose such conditions

as would completely destroy the autonomous administration of the

educational institution.
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Secrior 10Aofrhe,{crconfirs :r riqht oua nrinoritv educarional

insrinrrior.r ro scck rlfTiliarion ro lnt' ttt.tivcrsirt.of irs choicc. Secrion

l0A is as under: -

"10A. Right of a Minority Educational Institution
to seek affiliation. - (1) A i!4inoriry F-cltrcarional

Instirutiou may seek affiliarion to any Universiry of
. its choice subiect to such affiliation being permissible '

within rhe Act under which the said Univcrsity is

esrablished.

(2) Any person who is authorised in this bchalfhy the

Minority Educational Institution, nriry I'ilc an

application for affrliadon under sutr-scctiorr (l) to a

University in the manner prescritrctl by rhc StlrLrtc,

Ordinance, rules or regulations, ol'tlrc LJniversity:

Provided that such authorisctl pcrsorr shrtll havc right

to kno* the srarus ofsuclr lpplicrrti,rn a[icr rhc cxpiry

of sixty days frotn thc tiltc ol filing oi such

application."

Recognition is a faciliry which rhc Strtc gratrts to an educational

institution. No educational institution catr survivc wirhout recognition

by the State Govelnment. Withour recognirion the educational

institutions can nor avail any benefit flowing out o[ various beneficial

schemes implernented by the Ce-nlral GovEumcnr. Afnliarion is also

r facility which a universiry grants ro an educational insritution. In

Manaqirre of the Milli Talimi Mission Bihar & ors. vs. Stare of
Bihar 984 (4) SCC 500, the Supremc Court has clcarly& ors. 1

.,,: :j

ir i

, 'ri''- '.r'
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recognized that running a minoriry institution is also a's fundanrental

and important as other rights conferred on the citizens of the country

If the State Government declines to granr recognition or a universiry

refuses to grant affiliadon to a minoriry educational instirution wirhout

just and sufiicient grounds, the direct consequ€nce would be to destroy

the very existence of the institution itself. Thus, refusal to granr

recognition or affiliation by rhe statutory authorities without iust and

13
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sufTicienr grourlds amounts to violation of rhe righr guaranreed un.icr

furicle .tU( l) ol rhc Constirurit-,n.

1'he right of thc minorities ro establish cducarional institutions of

their choice will be without any meaning iIafEliation or recognition is

denicd. It has been held by a Constitutional Bench of rhe Supreme

Courr in vler s medaba 1974

(1) SCC 717 that "affrliation must be a real and meaningfiul exercise of
righr for minoriry institutions in the matter of imparting general secular

educarion. Any law which provides for affiliation on terms which will

involve abridgment of rhe righr of linguistic and religious minoriries

ro administer and esablish educationa.l institutions of their choice will

offend Articte 30(l ): The educetionai institutions set up by minorities

will be robbed of rheir utiliry if boys and girls cannot be trained in

such insdrutions for universiry degrees. Minorides will vimrally lose

their right to equip rleir children for ordinary cueers if affiliation be

on rerms which would make them surrender and lose rheir rights to

esmblish and administer educarional institutions oftheir choice under

Anicle 30. The primary purpose of affiliadon is that rhe studens reading

in the minoriry institutions will have qualifications in the shape of
degrees necessary for a useful career in life. The establishment of a

minority insdtution is not only ineffective but also unreal unless such

institudon is afiiliated to a University for the purpose of confermenc

o[ degrees on students." It has been held in T.M.A. Pai Foundadon

(supra) that affiliation and recognition has to be available ro every

instirution that fulfitls the conditions for grant of such affiliation and

recognition.

The right of the minorities to establish and administer educadonal

instirutions of their choice under Article 30(1) of the Consritution is

subject to the regulatory power of the State for maintaining and

facilitating the excellence ofthe standard ofeducation. Reference may,

in this connection be made to following observations of their lordships

in the clarificatory .iudgement rendered by a C,onstirutional Bench of

. the Suprerie Court in PA. Inamdar vs. State of Mahatashtra'
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"121. Alfiliation or recoqnition by rhc Stare or rhe

Board or the universiry competenr to do so, c,rnnot

be dcnied solcly on the ground that the insritucion is

a miuoriry educational insritution. However, the urge

or need for affiliation or recognition brings in the

concept ofregulation byway oflaying down conditions

consisrent with rhe requirement of ensuring merit,
excellence of education and preyenring
maladministrarion. For example, provisions can be

made indicating the quality of the teachers by
prescribing the minimum qualifications that they
must possess and the courses ofstudies and curricula.

The existence of infrastructur€ sufficient for its
growth can be stipulated as a prerequisite to the grant

of recognition or affliation. Howerer, there cannot

be interference in the day+o-&y administration. The

essential ingredienr of the manag€ment, including
admission of students, recruiting of staff and the

quantum of fee to be charged, cannot be regulated.

122. Apart from the generalised position of law that

the right to administer does not include the right to
maladminister, an additional source of power to
regulate by enacring conditions accompanying
afiliation or recognition o<ists-A belencp has to be

suuck between the two obiectiyes: (i) that ofensuring
the standard of excellence of the institution, and (ii)

that ofpreserving rhe right ofthe minoricy to establish

and administer its educational institution. Subject to

a r€conciliation of the two objectives, any regulation

accompanying affiliation or recognition must satis$
the triple tests: (i) the test of reasonableness and

ntionality, (ii) the test that the regulation would be

conducive to making the institution an effective

vehicle of education for the minority community or

15



other persons who resort to it, and (iii) that there is

no inroad into the protection conferred by Article
.10(l) of the Constitution, that is by framing the
regulation the essential characrer of the institution
being a minority educational institution, is not taken

away,"

(emphasis supplicd)

A minoriry educational institution seeking tecognition/ affiliation

musr fulfill the starurory requiremenrs concerning the academic

cxcellence, the minimum qualificarions of eligibiliry prescribed by the

srarurory authorities for Head Master/ Principal/ teachers/ lecturers

and rhe courses of studies and curriculum. It must have suflicienr

infrastructural and instructional facilities as well as financial resources

for its gror,tth. No condition should be imposed for grant ofrecognition

or affiliation, which would, in trurh and in effect, inftinge the right
guaranteed under Article 30(1) of the Constitution or impinge upon

the minority characrer of the institution concerned. If an abject

surrender of the right guaranteed under Article 30(l) is made a

condition of recognition or affiliation, the denial of recognition or
affiliation would be violative of Article l0(1).

Conclusion

A stream of Supreme Court decisions commencingwith the Kerala

Education Bill case and climaxed by the Eleven Judges Bench case in
T.M.A. Pai Foundarion (Supra) has setded the law for the present.

The proposition of law enunciated in T.MA. Pai Foundation is re-

iterated in the clarificatory .judgement rendered by anorher
Consrirurional Bench of the Suoreme Court in PA. Inamdar vs. Sate

of Maharashtra 12005 (6) SCC 5371. The general principles relating

to establishment and administration of educational insritution by
minorities may be summarized thus:

(i) The right of minorities to establish and administer
educational institutions of their choice guaranteed under

Article 30(1) is subjeit ro the regulatory power of dte State

16

i

I

l

l

rl

rl

1



I

I

for nainraining arrd ticiliraring rhc excellence ofetlucarional
srandard. The rlinoriiy- insrirutiorrs cannor be allowed to
f'rrll belorv the standrrrds ofcxccllencc expccrcd ofeducarional
insrirurions, or under rhe guise of exclusive righr of
managcmenrj ro decline to fbllow rhe general patrern. Thc
essenrial ingredienrs ofthe managemenr, incltrdingadmission
of students, recluirmenr of sraff and rhe quantum o[ fee ro
be charged cannor be regulated.

(ii) The regularions made by rhe srarurory aurhoriries should
not impinBe upon the minoriry character of rhe insriturion.
The regularions musr sarisi/ a dual resr-rhat it is reguladve
of the educational character of the insritution and is
conducive to making rhe instirution an effective vehicle of
education for the minoriry communiry or orher persons who
resort to it. Regulations that embraced and reconciled the
rwo objectives could be considered reasonable.

(iii) Alt laws made by the State ro regulare the adminisrration of
educational insriturions, and grant-in aid, will appty to
minority educarional insrirutions also. Bur if any such law
or regulations interfere with rhe overall adminisrrative control
by rhe managemenr over rhe stafi or abridges/ dilutes in
any other manner, thc right to establish and adminisrer
educationa[ insrirurions, such law or regulations, to thar
extent, would be inapplicable to minority instirutions.

(iv) The general laws of the land relating to narional interest,
nadonal security, social welfre, public order, morality, health,
sanitation, raxadon etc. applicable to all, witl equally apply
to minority educational institutions also.

(") The fundamental right guaranteed under Article 30(1) is
inrended to be effective and should not be whittled down
by any adminisrratiye exigency. No inconvenience or
difficulties, administrative and financial, can jusrif]
infringement of the fundamental right.
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(..i) Receipt of aid does nor alrcr rhe nature or character of the

minorir\. educational institution receiving aid. Arricle 30(1)
clearly implies rhar anv grant thar is given by the State ro rhe

minoriw educational instirution cannor have such condirions

artached to ir which rvill in any way dilure or abridge the

rights of the minorities ro establish and administer
educational institurions. But the Stare can lay down
reasonable conditions lor obtaining granr-in-aid and for its

proper urilisarion

(vii) The State can regulare the service conditions ofthe employees

of rhe minority educational insrirutions ro ensure qualiry of
educarion. Any law inrended to regulate service conditions

of employees of educational institutions will apply to
minoriry educational institurions also, provided that such

law does not interfere with rlre overdl adminisrative control

of the managements over the staff The State can introduce

a mechanism for redressal ofthe grievances ofthe employees.

(viii) The right of minorities to establish and administer
educational instirurions of their choice comprises the

following righrs:

(a) to choose its governing body in rvhom the founders of
the institution have faith and confidence to conduct

and manage tlre affairs of the institution.

ih. &..do- ro choose the persons to be nominated as

members of the governing body has always been

recognized as a vital facet of the right to administer r}re

educationd institution. Any rule which takes away this

right of the management has been held to be interfering

with the right guaranteed by Article 30(1) of the
Conscitution. The management can induct eminent or
competent persons from other communities in the

managing Committees/ Governing Bodies. The
- managem€nt can induct a sprinkling of non-minority
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menrbers in the managing Committees/ Governing
Bodies. B,v inducting a non-minoriry member into the

Managing (iommittee/ Cioverning Body of the minoriw
educational insritution does not shed its character and

cease ro be a minoriry instirurion. Thc minoriry charaoer

of a minoriry educational institution is not impaired so

. long as the Constitution of the Managing Committee/

Goveming Body provides for an effective maioriry to
' rhe members of rhe minoriry communiry.

The Stare Government/ Statutorv authorities cannot

induct their nominees in the Managrng Committee/

Governing Body of a minority educariond institution.

The introduction ofan outside aurloriry however high

it may be, eirher directly or through its nominees in the

Managing Committee/ Governing Body of rhe minority
educational institution to conduct the affairs of the

institution would be completely destructive of the

fundamenral right guaranteed by Article 30(l) of the

Constitution and would reduce the management to a
helpless endry having no real say in the maner and thus

desuoy the very personality and individuality of the

institucion which is fully protecred by Article 30 of the

Constitution.

(b) to appoint teeching staff (Teachets/ [rcnrers and Head

Masters/ Principals) also non-teaching sta.fr and to take

action if there is dereliction of duty on tfte part of any

of its employees.

Autonomy in adminisration means right to administer effectively

and to manage and conduct rhe affairs of the institution. The State or

any Universiry/ Smurory authority can not under the cover or garb of
adopdng regulatorf measures desroy the administrative autonomy of
a minority educational institution or start interfering with the

adminisrration of the management of the institution so as to render

the right of the administradon of the institution concerned nugatory
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or illLrsorr.. '[ he Srlrc Govcr.rrmenr or a Universirv cannot rcgulate thc
merhod or procedure lor app.roinrmcnr of -feache 

rs/ L'ectur".,/
Hercimasrers/ Priucipals of a minoriry educational insriturion. Orcc a
Teacher/ Lecrurer/ Headmasrer/ principal possessing rhe requisire
qualificarions prescribed by rhe Srate or the Universiry hi, b..n ."j..,"d
bv the management ofthe minoriw educational institurion bv adopring
anv rarional ploccdLrrc of selection, the Stare Gouernm.nr o, tl.,e
Universiry would have no right ro veto rhe selecdon of those reachers
etc.

The Srare Government or rhe Universiry cannot apply rules/
regularions/ ordinances to a minority educadonal institution, *hich
would have the effect of transflerring control oyer selection of sraff
from the institution concerned ro rhe State Government or the
Universiry, and thus, in effect allow rhe State Governmenr or the
University to select rhe staff for the insdtution, direcrly interfering
with the right of the minorities guaranteed under A_rticle 30(1).
Composition of dre Selection Committee for appointment of teaching
sta-ffof a minority educational institution shoJd not be such as would
reduce the management to a helpless entity having no real say in the
matter of selection/ appointment of staff and rhus desroy the ,".y
personality and individuality ofttre institution which is fully protected
by Article 30(l) ofthe Constitution.

The State Government or r-he University is not empowered to
require a minority educationil institution to seek its approrzl in the
matter of selection/ appointment or initiation of discipiinary action
against any member of its teaching or non-teaching staff. The role of
the State Government or the University is limiteJ to the extent of
ensuring thar teachers/ lecturers/ Headmasters/ principals selected by
managemenr of a minoriry educational insdrurion fulfi]l *re requisire
qualifications of eligibiliry prescribed therefor

In Lil), Kurian vs. Sr kwina (1979) 2 SC 124, a provision enabling
an aggrieved member of the staffof a college to make an appeal to the
Vice-Chancellor againsr an order of suspension and other penalries
was held to be violative of Anicle 30(1). Again in All Sain* High
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chool H ba.l vs. Sr.rte,rf rdhr.r l'raci I 980 (2) SCC 1t78, a

i
t
3

provisiou conrxilrcd in Arrdhlrr Prldesh I)rivrtte F,tltlclrionll instirutttttr

Conrrol Act, I 99 j Lcquiring prior irpproval of thc competcnr au rholirl

ofalt ordcrs ofdisnrissal, rcrloval or rcduction in rank passed againtr

a teacher by manallcncnt of rhe collese $'as held to bc inapplicablc to

a minoritv insritution.

It has been broughr ro rhc norice of rhe Cdmmission thar by the

memorandum no. 3- I /78lCP dated 12.10.1981, the Universiry Grants

Commission has directed all universities rhat while framing their

statutes/ ordinances/ regulations, they should ensure that these do nor

infringe with Article 30(1) of the Constitution relating to

administradon of minoriry educational institutions'

It has been held bv the Supreme Court in State of Himachal Pradesh
7-O O t<

vs. Parasram AIR(S-CW 373, that declaration of law made by the

Supreme Court cannot be forsaken, under any prerexr by any authoriry'

In Brahmo Samaj Educadon Society vs. State of \West Benga1 (2004) 6

SCC 224, the Supreme Court has held that "the State Government

shall mke note of the declaradons of law made by this Courr in this

regard and make suitable amendments to their laws, rules and

regulations to bring rhem in conformiry with rhe principles set out

therein.

The importance of the right to appoint Teachers/ f'ecturers/ Head

Masters/ Principds of rheir choice bpthe minorities, as an important

part of their fun&mental right under Article 30 was highlighted in St'

Xavier (Supra) thus:

"It is upon the principal and teachers ofa college that

the tone and temper of an educational institution

depend. On rhem would depend its reputation, the

maintenance ofdiscipline and its efficiency in teaching'

The right to choose the principal and to have the

teaching conducted by teachers appointed by the

management after an overall assessment of their

o,rttook *d philosophy is pe rhaps the mosr important
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it. Thc onll' resrricrion on thc fiee rvill of the minoritv educarional

in.tirtrrion admittitrg rtttdcnts bclonging to a non- m inorirv commun;q

is, as spek out bv Article 30 itself, rhat rhe manner and number ofsrrch

admissions should nor be violarive of the minoriry character of thc

institution." Reference may, in this connection, be made ro thc

follor+'ing observations made in the case of PA. Inamdar (SuPra):

"l j I. Here itse lf we are incliired to deal with the

question as ro seats allocated for Non-Resident Indians

('NRI" for short) or NRI seats. It is common

knowledge thar some of the institurions grant
admissions to a cerrain number ofstudents under such

quota by charging a higher amount offee. In fact, the

term "NRI" in relation ro admissions is a misnomer.

By and large, we have noticed in cases after cases

coming to this Coun, neither the students who get

admissions under this category nor rheir parenrs are

NRIs. In effect and reality, under this caregory, less

meritorious srudents, but who can afford to bring more

money, get admission. During the courses of hearing,

it was pointed out that a limited number of such seas

should be made available as the money brought by

such studens admiaed against NRI quota enables the

educational institutions to strengthen their level of
.dutaiion and also to enlarge their educational

acdvities. It was also Pointed out that PeoPle oflndian

origin, who have migrared to other countries, have a

desire to bring back their child,ren to their own country

as they not only get education bur also get reunited

wirh the Indian cultural ethos by virtue ofbeing here.

They also wish the money which they would be

spending elsewhere on education of their children

should rather reach rheir own motlerland' A limited

reservarion of such sear, not exceeding I5olo, in our

opinion, may be made available to NRIs depending
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on rhc discrcrion of thc man,rgcrnenr subject to rr.o
condirions. First. such seats should be urilised bona

tidc bv NRIs oniy and lbr their children or wards.

Secondly, rvirhin this quota, merir should nor be given

a complere go-by. The amount olr money, in whatever

form collectcd fiom such NRIs, should be urilised for
benefiting students such as from economically weaker

secdons ofthe society, whom, on well-defined criteria,

the educational institution may admit on subsidised

payment oftheir fee. To prevent misudlisation ofsuch
quota or any malpractice referable to NRJ quota seats,

suitable legisladon or regulation needs to be framed.

So long as the State does not do it, it will be for the

Committees constituted pursuant to the direcrion in
Islamic Academy to regulate.

732. Our answer to the first question is that neirher

rhe poliry ofreservation can be enforced by the State

nor any quota or percentage of admissions can be

carved out to be appropriated by the State in a

minority or non-minority unaided educational
institution. Minority institutions are free to admit
students oftheir own choice including students ofnon-
minority community as also members of *reir own

community from oiFer States, both to a limited extent

only and not in a manner and to such an extent that

their minoriry educational instirudon sratus is lost. If
they do so, they lose the protection of futicle 30(1)."

(emphasis supplied)

In the case of PA. Inamdar (Supra) one of the questions framed

for being answered was whether private unaided professional colleges

are entitled to admit srudents by evolving their own maner of admission

procedure. \Vhile answering the question their Lordships have observed

as under : -
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" 133. So i-:rr as thc minorin' unaidcd instittLtions are

concernetl ro admit students being one of the

cornponents ol'ihe righr to estahlish and adminisrer

an institutior.t", rhc State cannot inrerfere therewith'

Up to the level of undergraduatc education, the

minoriry unaided cclucational institutions enioy total

freedom.

.134. However, difllrcnt considerarions would apply

for graduare rncl postgraduate level of educadon, as

also for technical and professional educarional

insritutions. Such education cannot be imparted by

any institution unless recognised by or affiliated with

any competent authoriry created by law, such as a

university, Board, Central or State Govcrnment or the

like. Excellence in education and maintenance ofhigh

standards at this level are a must. To fulfil these

objecdves, the Smte can and rather musr, in national

interest, step in. The education, knowledge and

learning at this level possessed by individuals

collectively constitutes national wealth'

135. Pai Foundation has already held that rhe minoriry

sntus of educational institutions is to be determined

by treating the States as units. Students of that

community residing in other States wliere they are

not in minority, shall not be considered to be minority

in that particulr State and hence ttreir admission

would be at par with other non-minority students of

that State. Such admissions will be only to a limited

extent that is like a "spri.nkling" of such admissions'

the term we have used earlier borrowing from Kerala

Education Bill, 1957. In minority educational

institutions, aided or unaided, admissions shall be at

the State level. Tiansparency and merit shall have to

be assured.
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136. Whethe r minoriry or non-minorin. insrirutions,
tlrcre may be more rhan one similarly siruared
insriturions imparring education in anyone discipline,
in any State. The same aspirant seeking admission to
take education in any one discipline ofeducation shall
have to purchase admission forms from several
insriturions and appear ar several admission tests
conducred ar different places on the same or different
dates and rhere may be a clash of dates. If the same

candidate is required ro appear in several tests, he
would be subjecred ro unnecessary and avoidable
expenditure and inconvenience. There is nothing
rmong in an entranc€ test being held for one group
of institutions irnparting same or similar education.
Such institutions situated in one State or in more

than one Sate may join together and hold a common
entrance test or the State may itself or through an
agency arr"ange for holding of such test. Out of such

common merit list the successfi.rl candidates can be

identified and chosen for being allotted ro different
institutions depending on the courses ofstudy offered,
rhe number of seats, the kind of minority ro which
rhe institution belongs and other relevant factors. Such

an agency conducting the €ommofi-e ntrance rest
("CET" for shorr) must be one enjoying utmost
credibiliry and expertise in the matter. This would
better ensure the fulfilment of twin objecrs of
transparency and merit. CET is necessary in the
interest of achieving the seid objecrives and also for
saving the srudent communiry from harassment ald
exploitation. Holding of such common enrrance test

followed by centralised counselling or, in orher words,

single-window system reguladng admissions does nor
cause ani dent in the right of minority unaided
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educlrion:rl insrirutions to admir srudents of rheir
choice. Such choice can be exercised from out of the
list ofsuccessful candidates prepared at CET withour
altering the order of merit inter se of the studenrs so

chosen.

137. Pai Foundation has held that minority unaided
institutions can legitimately tlaim unfettered
fundamental right to choosg the students to be

allowed admission and the procedure therefor subject
to its being fair, transparent and non-exploitative.
The same principle applies to non-minority unaided

institutions. There may be a single institution
impaning a particular tlpe of education which is not
being imparted by any other institution and having
its own admission procedure frrlfilling the test of
being fair, transperent and non-exploitative. All
institutions imparting same or similar professional
education can join together for holding a common
entrance test satisfring the abovesaid uiple tests. The
State can also provide a procedure of holding a

common entrance test in the interest of securing fair
and merit-based admissions and preventing
maladministration. The admission procedure so

adopted by a private institutiod or group of
institutions, if it fails to satisry a[ or any of the riple
tests, indicated hereinabove, c:n be taken over by the
State substicuting its own procedure. The second

question is answered accordingly.

138. It needs ro be specifically sated that having regard

to rhe larger interest and welfare of the student
community to promote merit, achieve excellence ald
curb malpractices, it would be permissible to regulate

admissions by providing a centralised and single-
window procedure. Such a procedure, to a large extent,
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car securc granr of merir-bascd admissions on a
rransparenr basis. l-ill regulations are framed, rhe
Adnrission Commimees can oversee admissions so as
ro ensure thar merir is nor rhe casualry.,,

(emphasis supplied)
(d) To use its properries and assets for the benefit.of the

institution. The management of a minority educational
insrirurion can use prbperries and assers ofan educational
insritution for its future development as also its expansion.

Mode of instruction
A particular State can va.lidly take a poliry decision to compu.lsorily

teach its regional language. (See English Medium Students parenr
Association vs. State of Karnaraka (1994) I SCC 550). The State
Govcrnmenr takes rhe policy decision keeping in view the larger inrerest
of dre Srate, because rhe official and common business are-car.ied on
in rhar State in rhe regional language. A proper understanding of rhe
regional language is necessary for easily carrying our the dalto &y
affairs ofthe people living in that panicular State and also for proper
carrying our of daily administrarion. The learning of the regional
language of the State would bridge rhe cultural barriers anl wil
positively contribute for national integration. Hence a regulation
imTosed by the Sute upon the religious/ linguistic minoritiesio teach
is regional language is a reasonable one, which is conducive ro rhe
needs and larger inrerest of the Srare and it does nor in any manner
interfere with the right under Article 30(1) ofthe Consritution.

The imposition of official language of a State as the sols mgfir,m
of instruction cannot be said to be in the interest of generel public
and has no norus to public interest. The medium ofinstrucdo;is one
aspect of &eedom of speech and expression guaranteed under Article
19 of rhe Constitution and the Sate cannot e nact a law or frame a ru-le
commanding rhat a student should express himself in a pafticular
regional language. In view of the clear mandate ofArdcle 13 of rhe
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ConsritLrrion, rhe Srare c:rnnot enact anv larv or fiame a regularion ro

rrake the said lundamenral right ir mere illusion. Moreover, Article

30(l) of the Consritution gives vast discretion and oprion ro the

minorities in selecting thc rype of rhe institurion which they want to

establish. The said rype of institution includes the rype of medium of
instrucrion in which they want ro imparr education. The question

whether the righr to choose rnedium of instruction is a fundamental

right and the religious or linguistic minoriry has a right to choose

medium of instruction of rheir choice has been clinched down by rhe

Supreme Court in T.M.A. Pai's case (Supra). The Supreme Court has

declared that thc righr to establish and administer educational
institutions ofrheir choice under Articte 30(1) read with Article 29(1)

would include the right to have choice of medium of instruction in
imparting education. The medium ofinstruction is entirely choice of
rhe management of rhe minoriry institution.

In Associated Management of Primary and Secondary Schools

in Kamataka (Supra) a Full Bench of the Karnamka High Court has

declared rhat the right to choose medium ofinstruction oftheir choice

is a fundamental right guaranreed under Articles 19(l) (a) (g), 2t, 26,

29(1) lnd 30(l) of the Constitution. The Full Bench has also held

rhat "(i) it is a fundamental right ofthe parenr and child to choose the

medium of instruction even in primary school. The police power of
rhe Stare to determine the medium of instruction musr feld ro the

fundamental righr of the parent and thoehild and rhat (ii) the

Government policy compelling children studying in Government

recognised schools to have primary education in the mother tongue or

the regiond language is violative of futicles 19(1) G), 26 and 30 (1) of
the C,onstitudon.

Fee regulation

Among the law declared in the case of T.M.A. Pai Foundation

(Supra) every institurion is Gee to devise its own fee structure subiect

ro the limitation rhat there can be no profiteering and no capitation

fee tan be charged directly or indirecrly. Reference mai in this
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connection be also urade to the follolvins obscrvations ofrheir [.ordships

in the case of P.A. lnamdar (Supra): -

" 144. The nvo Commirrees For moniroring admission

procedure :rnd determining fee structure in rhe

judgmen c of Islamic Academy are in our view,

permissible as regulatory measures aimed at protecring
the inteiesr of the student communiry as a whole as

also qhe minorities rhemselves, in maintaining required

standards of professional education on non-
exploitative rerms in their institutions. Legal
provisions made by the State lrgislatures or the

scheme evolved by the Court for monitoring
admission procedure and fee fixation do not violate

the right of minorities under Article 30( I ) or the right
of minorities and non-minorities underAnicle l9(1)
(g). They are reasonable resricdons in the interest of
minoriry institutions permissible under Arricle 30(1)

and in rhe interest ofgeneral public under Article 19(6)

of the Constitution."

(emphasis supplied)

Policv of n in admission

Article 15(5) of the Constitution oflndia exempts an educational

insdtution covered under ,trdcle 3O(1) ftom the policy of reservation

in admission. That being so, provisions of the Central Educational

Institutions (Reservation in Admission) Act, 2006 cannot be made

applicable to an educational institution covered under Atticle 30(1).

Moreover, P.A. Inamdar (Supra) is an authoriry on proposition of law

rhat neither can the policy ofreservation be enforced by the State nor

can any quota or percentage of admission be carved out to be

appropriated by the State in a minoriry educational institution' The

State cannot regulate or control admissions in minoriry educational

institutions so as to compel them to give up a share of the available

seats to candidates chosen by rhe State' This would amount to

I

t
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narionalisation of seats which has been specifically disapproved in
T.M.A. Pai (Supra). Such imposition of qnota of state seats or enforcinq
reservation policy of the Srare on available seats in minoriw educational
institutions are acrs constituring a serious encroachmenr on the righr
enshrined in A-rticle 30(l). Such appropriation ofseats can also not be

held to be a regulatory measure or a reasonable restriction within the
meaning of Article 30(1) of the Constiturion.

31

l

'I


