CASE NO. 419 OF 2019

GOVERNMENT OF INDIA
NATIONAL COMMISSION FOR MINORITY
EDUCATIONAL INSTITUTIONS (NCMEI)

Case No. 419 of 2019

In the matter of :-
Divya Jyothi Pre Primary School, Udbur, Mysore-Taluk, District
Mysore, Karnataka-575018

....................... Petitioner

Vis
Additional Chief Secretary to Government, Education Department
(Higher Education), Government of Karnataka
................ Respondent

Present: Mr. Jose Abraham, Advocate for the petitioner
None for the respondent

ORDER
DATED 14.12.2021

Justice Narendra Kumar Jain, Chairman, NCMEI

This application has been received on 20.05.2019 by hand through Mr.
Jose Abraham, Advocate of the petitioner institution for grant of Minority
Status Certificate (in short ‘MSC’) to Divya Jyothi Pre Primary School,
Udbur, Mysore-Taluk, District Mysore, Karnataka-575018.

Learned counsel for the petitioner filed an affidavit of Sr. Lucy Lilly Pinto,
D/o Mr. Marian R. Pinto, Secretary of The Ursuline Franciscan Sisters
Educational Society of Mysore State in support of the averments made in
the petition and also to prove that the beneficiaries of the petitioner
institution are members of the Christian minority community.

Learned counsel for the petitioner has filed copy of Unique ID No. :
KA/2017/0153550 of the petitioner's Society as given by the Niti Aayog
Portal NGO Darpan, copy of application dated 19.11.2018 sent to State
Competent Authority i.e. Additional Chief Secretary to Government,
Education Department (Higher Education), Government of Karnataka for
grant of No Objection Certificate (in short ‘NOC’) alongwith postal receipt
and its tracking report, certified copy of Registration Certificate of The
Ursuline Franciscan Sisters Educational Society of Mysore State, certified
copy of Memorandum of Association alongwith list of founding members of
the Society, certified copy of Amended Memorandum of Association
alongwith list of present members of the Society for the year 2018-19,
notarized copy of Recognition Order no. A6.90.Ma.Navi.127/2018-19/1203
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dated 20.09.2018 issued by Block Education Officer, Department of Public
Instruction, Mysore Taluk from the Academic Year 2018-19 to 2023-24 for
L.K.G. class to the unaided petitioner institution in Kannada language
alongwith its English Translation. It also transpires from the record i.e.
Amended Memorandum of Association of the Society that the society
name has been changed from The Ursuline Franciscan Sisters Educational
Society of Mysore State to The Ursuline Franciscan Educational Society
but in the petition and affidavit filed by the Learned Counsel for the
petitioner mentioned the old name of the society i.e. The Ursuline
Franciscan Sisters Educational Society of Mysore State and in the Unique
ID filed by the petitioner institution mentioned the new name of the society.
As per the information supplied by the petitioner institution is that out of
total 209 students, only 01 student is from the Christian minority
community, 5 students are from Muslim minority community and 203
students are Hindus. It is relevant to mention here is that out of total 22
teachers, 7 teachers are from Christian Minority community. Population of
Christian minority community in the State of Karnataka as per the census
of 2011 is 1.87%.

It is stated in the petition that on dated 19.11.2018, the petitioner institution
has applied to the State Competent Authority for grant of NOC which was
received by the State Competent Authority on 22.11.2018 and the said
application is still pending before the State Competent Authority. The State
Competent Authority has not granted NOC in favour of the petitioner
institution till now and also not rejected the said application and not
communicated the same to the petitioner. After 90 days from the receipt of
the application for grant of NOC, the petitioner has filed this application for
grant of MSC to this Commission straightway as per the provisions of
Section 10 and 11(f) of National Commission for Minority Educational
Institutions (in short ‘NCMETI’) Act, 2004.

After service of registered notice dated 16.07.2019 and 07.01.2021,
Director, Directorate of Urdu and Other Minority Language Schools
(Department of Education), Govt. of Karnataka has sent reply dated
12.10.2019 on behalf of the respondent by post which was received by the
Commission on 18.10.2019. In the reply filed by the Director, Directorate of
Urdu and Other Minority Language Schools (Department of Education)

informed that the petitioner institution has submitted application for seeking
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MSC before the NCMEI without approaching the Competent Authority, a
review committee has been constituted to grant minority status to Primary
and Secondary Educational Institutions within the State under State
Government Order No. Ed. 27 Mahithi 2012 dated 18.06.2014. In the said
order, Commissioners of the respective regions and departments are
appointed as Competent Authorities for grant minority status. They further
informed that the petitioner institution was submitted their application to
either the Principal Secretary, Education Department or NCMEI, New Delhi
directly without approaching the competent authority mentioned above.
They stated that neither of these authorities are the competent authority to
grant minority status in accordance with the State Government Order. The
NCMEI is an appellate body that grants minority status only in pursuance
to the Competent Authority’s rejection of the applications under section
12A & 12B. Therefore any application made before NCMEI without
approaching the competent authority must be rejected only on the ground
that these applications have not been made in accordance with Section 10
of the Act. Thus these schools must be redirected to make fresh
applications through the Competent Authority before approaching NCMEI.
In view of the aforesaid information, request to dismiss the above
application and to follow the same method with respect to future
applications which are similar in nature.

Learned Counsel for the petitioner filed subsequent pleadings and
contended that the petitioner institution is a religious minority institution and
run by The Ursuline Franciscan Sisters Educational Society of Mysore
State which is a registered society constituted by the members of the
Christian minority community primarily for the benefit of Christian minority
community. On dated 19.11.2018, the petitioner institution had submitted
an application for grant of NOC under section 10 of the NCMEI Act, 2004
before the respondent. After the completion of 90 days from the date of
receipt of the said application the petitioner institution applied for MSC
before this Commission and this case is a fit case of intervention by this
Commission. This Commission is functioning as per the NCMEI Act, 2004
read with the judicial pronouncements of the Apex Court for the purpose of
declaration of MSC. Petitioner institution had applied for grant NOC
whereas the reply filed by the respondent does not even murmered a

single word with regard to the receipt and further process of the said
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application for NOC which is duly received by the respondent. In its reply,
respondent has referred a State Government Order No. Ed. 27 Mahithi
2012 dated 18.06.2014 with regard to the issuance of MSC by the State of
Karnataka. The same Govt. order is not dealing with the issuance of NOC
under section 10 of the NCMEI Act, 2004, so instant case is a fit case for
interference by this Commission. The respondent has not raised any
objection on merit to award minority status to the petitioner institution with
regard to the establishment, administration and for the beneficiaries of the
petitioner institution which are the main indicia to be considered for
issuance of minority status certificate. The respondent herein does not
raise any valid objection on merits with regard to conferment of minority
status to the petitioner institution. Technical objections raised in the instant
reply itself shows the State Government disinclination to grant minority
status to the petitioner institution. The State Government is trying to take
shelter under technical objections in its reply even without stating whether
the institution is entitled for minority status or not and thereby avoiding its
duty to decide the issue of awarding minority status to the petitioner
institution. The respondent herein stated about Section 12A and 12B of the
NCMEI Act, 2004 and petitioner can approach NCMEI only after a rejection
by the competent authority of the State Government. But it is pertinent to
mention herein that as per Section11(f) of the NCMEI Act, NCMEI is
empowered to decide all questions with regard to the conferment of
minority status. Hon’ble Supreme Court in Sisters of St. Joseph of Cluny
Vs. The State of West Bengal (Civil Appeal No. 3945 of 2018) decision
dated 18.04.2018 has settled the law with regard to the applicability of
Section 10 and 11 of the NCMEI Act, 2004 and in view of the said
pronouncement of the Hon’ble Supreme Court the stand taken by the
respondent will not survive in the eye of law and, therefore, prayed that this
Commission may issue MSC to the petitioner institution in the interest of
justice and equity.

Heard the Learned Counsel for the petitioner, perused the pleading of the
petitioner institution, the documents filed by the petitioner and affidavit of
Sr. Lucy Lilly Pinto, D/o Mr. Marian R. Pinto, Secretary of The Ursuline
Franciscan Sisters Educational Society of Mysore State.

Learned Counsel for the petitioner submitted that the petitioner institution

has applied for grant of minority status certificate on the ground that the
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same has been established primarily for the benefit of the members of the
Christian minority community and is being administered by The Ursuline
Franciscan Sisters Educational Society of Mysore State which is managed
and run by the members of the Christian minority community. The
petitioner institution has fulfilled all the criteria for grant of MSC. The
Competent Authority has failed to consider their application for grant of
NOC. To obtain MSC is a constitutional right of minority educational
institution. The petitioner institution is established and administered by the
members of the Christian minority community. Learned Counsel for the
petitioner has further submitted that the Hon’ble Apex Court, various High
Courts as well as this Commission have categorically held that percentage
governing admission of students from notified minority community in a
minority educational institution is not an indicia for determining the minority
status of such institution.

Learned Counsel for the petitioner has also drawn attention of this
Commission on the judgement dated 06.07.2010 passed in case No. 1320
of 2009 of Buckley Primary School, Cuttack, Orissa Vs. Government of
Orissa which reads as under :-

“it has been held by the Supreme Court in TMA Pai (Supra)
that the intake of minority students in the concerned
institution has to be dependent upon variety of factors like
what kind of institution it is, whether primary, secondary,
high school or college or otherwise, the population of that
community in the State and to the need of the area in which
the institution is located. It is by considering these factors
that the State may fix a minimum intake of minority and non-
minority students. The Supreme Court has also held that
“‘what would be a reasonable extent would depend upon
variable factors, and it may not be advisable to fix any
specific percentage.” From the above it is clear that a ceiling
of 50% cannot be imposed against the minority institutions,
requiring them to compulsorily admit the minority students
upto 50%. There cannot be a common rule or regulation in
respect of all types of educational institutions from primary
to college level and for the entire State fixing the uniform
ceiling in the matter of admission of students in minority
educational institutions”.

X X X X X

Consequently, we find and hold that the identifying criteria of
fixation of a percentage governing admission of a minority
community in a minority educational institution cannot be
included in the indicia for determining the minority status of
such an institution.”
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X X X X X

Taking into consideration, the documents, information supplied by the
petitioner institution, affidavit of Sr. Lucy Lilly Pinto, D/o Mr. Marian R.
Pinto, Secretary of The Ursuline Franciscan Sisters Educational Society of
Mysore State, in the facts and circumstances of this case, the main issue is
whether the petitioner institution is entitled to get MSC from this
Commission ?

It is an admitted fact by the petitioner institution that out of the total 209
students only 1 student is from the Christian minority community in the
petitioner institution situated at Udbur, Mysore-Taluk, District Mysore,
Karnataka-575018. In the present case, the number of teachers are more
than the number of students from Christian minority community.

As per the judgement of Hon’ble Apex Court in T.M.A. Pai Foundation Vs
The State of Karnataka (2002) 8 SCC 481, a minority whether linguistic or
religious is determinable only by reference to demography of the State and
not by taking into consideration the population of the country as a whole.
We are aware of the Buckley Judgement passed by this Commission but
there must be reasonable strength of students of minority community in a
minority institution and in our considered opinion the percentage could be
determined based on the actual proportion of specific minority community
in the State’s population.

It has been held in P.A. Inamdar V/s State of Maharashtra (2005) 6 SCC
537, “the minority institutions are free to admit students of their own choice
including students of non minority community and also members of their
own community from other States, both to a limited extent only and not in a
manner and to such an extent that their minority educational status is lost.
If they do so, they lose the protection of Article 30(1) of the Constitution.”
And further it has been held in Kerala Education Bill AIR 1958 SC 956 that
“Articles 29(2) and 30(1), read together, clearly contemplate a minority
institution with a ‘sprinkling’ of outsiders” admitted in it. By admitting a
member of non minority into the minority institution it does not shed its
character and cease to be a minority institution”.

It is pertinent to mention here that an educational institution is established
to sub-serve or advance the purpose for its establishment. Whereas the
minorities have the right to establish and administer educational institutions

of their own choice with the desire that their children should be brought up
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properly and be eligible for higher education and go all over the world fully
equipped with such intellectual attainments as it will make them fit for
entering into the public services, surely then there must be an implicit in
such a fundamental right the corresponding duty to cater to the needs of
children of their own community. The beneficiaries of such a fundamental
right should be allowed to enjoy it in the fullest measure. Therefore, the
educational institutions of their choice will necessarily cater to the needs of
the minority community which had established the institution. Mere receipt
of state aid does not annihilate the right guaranteed under Article 30(1). It
has been held in the case of P.A. Inamdar (Supra) that “a minority
institution does not cease to be so, the moment grant-in-aid is received by
the institution. An aided minority educational institution, therefore, would be
entitled to have the right of admission of students belonging to the minority
group and at the same time, would be required to admit a reasonable
extent of non-minority students, so that the rights under Article 30(1) are
not substantially impaired and further the citizens’ rights under Article 29(2)
are not infringed. What would be a reasonable extent, would vary from the
types of institution, the courses of education for which admission is being
sought and other factors like educational needs. The State Government
concerned has to notify the percentage of the minority students to be
admitted in the light of the above observations.”

That from bare reading of Article 30(1) of the Constitution of India read with
several authoritative pronouncement of the Hon’ble Supreme Court and
the definitions of minority educational institution in Section 2(g) of the
NCMEI Act, 2004 and Section 2(f) of the Central Educational Institutions
(Reservation in Admission) Act, 2006, the following facts should be proved
for grant of MSC to an educational institution on religious basis :-

(i) That the educational institution was established by a member / members
of the religious minority community;

(i) That the educational institution was established primarily for the benefit
of the minority community; and

(iif) That the educational institution is being administered by the minority
community.

The proportion of law enunciated in T.M.A. Pai Foundation case is
reiterated in the clarificatory judgement rendered by another constitution

bench of Hon’ble Supreme Court in P.A. Inamdar V/s State of Maharashtra

Page 7 of 11



18.

19.

20.

CASE NO. 419 OF 2019

(2005) 6 SCC 537 and general principles relating to establishment and
administration of educational institutions by minorities are clarified.

The State Government can prescribe percentage of the minority
community to be admitted in a minority educational institution taking into
account the population and educational needs of the area in which the
institution is located. There cannot be a common rule or regulation or order
in respect of types of educational institutions from primary to college level
and for the entire State fixing the uniform ceiling in the matter of admission
of students in minority educational institutions. Thus a balance has to be
kept between two objectives — preserving the right of the minorities to
admit students of their own community and that of admitting “sprinkling of
outsiders” in their institutions subject to the condition that the manner and
number of such admissions should not be violative of the minority
character of the institution. It is significant to mention here that Section 12C
(b) of the Act also empowers the State Government to prescribe
percentage governing admissions in a minority educational institution.
Thus the State Government has to prescribe percentage governing
admissions of students in the minority educational institutions in
accordance with the aforesaid principles of law enunciated by their
lordships of the Supreme Court in the cases of T.M.A. Pai Foundation and
P.A. Inamdar (supra).

The emphatic point in the P.A. Inamdar (Supra) reasoning is that the
minority educational institution is primarily for the benefit of minority
community. Sprinkling of the non-minority students in the student
population of minority educational institution is expected to be only
peripheral either for generating additional financial source or for cultural
courtesy. Thus, a substantive section of student population in minority
educational institution should belong to the minority. In the context of
commercialisation of education, an enquiry about composition of student
population of minority educational institution will reveal whether the
substantive peripheral formula that can be gathered from P.A. Inamdar
case (Supra) is adequately complied with or whether minority educational
institution is only a fagade for money making.

We have also considered that, when the Constitution of India enshrines
rights on minority educational institutions, it is obvious that there should be

some duties required from them as well. But some of the institutions are
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not adhering to their duties and not giving admissions to students of their
own community. The words “that the educational institution was
established for the benefit of the minority community” clearly imposes the
duty on the minority educational institutions to work for the benefit of their
own community rather than mostly for private profit or other purposes.
Section 12C of the NCMEI Act, 2004 empowers the NCMEI to cancel the
minority status of an educational institution if, on verification of records
during an inspection or investigation it is found that the minority
educational institution has failed to admit students belonging to the minority
community as per rules and a prescribed minimum percentage governing
admissions of minority students during any academic year. So the
reasonable strength of students of minority community should be there in
the minority educational institution for serving their own community for
which they are provided constitutional privileges and benefits. Minority
educational institution have the permanent obligation to benefit their own
minority community students.

We have also considered another aspect that in order to provide Free and
Compulsory Education of all Children in the age group of six to fourteen
years as a fundamental right, the Government of India inserted Article 21A
in the Constitution of India and also enacted the Right of children to Free
and Compulsory Education Act, 2009 (in short RTE Act, 2009) which
provides that every child in the age group of six to fourteen years has a
right to full time elementary education of satisfactory and equitable quality
in a formal school, which satisfies certain essential norms and standards.
But in order to protect minority educational institutions from implementation
of the RTE Act, 2009 the Hon’ble Constitutional Bench of Supreme Court
in its judgement dated 06.05.2014 in Pramati Educational and Cultural
Trust and others V/s Union of India and others (2014) 8 SCC Page 1 held,
that the RTE Act, 2009 in so far as it applies to minority schools aided or
unaided covered under Clause 1 of Article 30 of the Constitution of India is
ultra virus of the Constitution. This proposition of law establishes that said
Act 2009 is not applicable to minority educational institutions, aided or
unaided at all. In these circumstances, minority educational institutions
have moral obligation and duty to benefit their own community students by

giving admissions to the reasonable extent.
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We have considered the Buckley Primary School (Supra) judgement of this
Commission which is probably unintended and created an absolute right
for minorities to establish minority educational institutions irrespective of
the number of beneficiaries which appears to be in contravention of the
provisions of Section 12C of the NCMEI Act, 2004, which empowers the
NCMEI to cancel the minority status of an educational institution, if on
verification of records during inspection or investigation, it is found, inter-
alia that the minority educational institution has failed to admit a prescribed
minimum percentage of minority students during any academic year. We
are also of the opinion that States should comply with their obligation to
determine eligibility of minority educational institutions as mandated in the
NCMEI Act, 2004 and should prescribe the minimum percentage governing
admissions of minority students during any academic year together with
rules and regulations for its determination and to verify its implementation
by a minority educational institution, taking into account of population,
education needs of the area in which the institution is located and also
principles of law enunciated by their lordships of the Hon’ble Supreme
Court in the case of T.M.A. Pai Foundation and P.A. Inamdar Case
(Supra).

Secretary of this Commission is already directed to direct all the
Competent Authority of State / UTs to comply with this obligation as
mandated in NCMEI Act, 2004 and above said judgements passed by
Hon’ble Supreme Court and should prescribe a minimum percentage
governing admissions of minority students during any academic year
based on the proportion of minority students in the State or other
reasonable formula and prescribed rules and regulations for such
determination and verification of its implementation.

As discussed above, the petitioner institution has failed to fulfill the criteria
for grant of MSC.

Consequently, the petition filed by the petitioner institution namely Divya
Jyothi Pre Primary School, Udbur, Mysore-Taluk, District Mysore,
Karnataka-575018 is hereby dismissed. However, petitioner institution is
free to move fresh application for grant of MSC as per the law, following
the procedure after having minimum percentage of students in their

institution.
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In the interest of justice, office is directed to send copy of this judgement to
State Competent Authority as well as Secretary of this Commission for

compliance of this judgement.

In view of the above, the present petition is disposed of in accordance with

this order.

Signed, pronounced and published on Tuesday, 14" Day of December,
2021.

JUSTICE NARENDRA KUMAR JAIN
CHAIRMAN

DR. JASPAL SINGH
MEMBER

DR. SHAHID AKHTER
MEMBER
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