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4 Wbmen and the Constitution

TrainingModule
Women and the Congtitution —Fundamental Rights

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women and her fundamental rights. Thisis a part of the Legal Awareness
Programme undertaken by National Legal ServicesAuthority in collabora-
tion with National Commission for Women. Resource Personswill findit as
a useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women & their fundamental rights.

Theoverall content consists of provisionsthat guarantee protection and
safeguard guaranteed to women related to their rights. Thishasbeen writ-
tenin aninteractive Question Answer style, inalucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

« To give an overview of the fundamental rights of women

« Tofamiliarize the Resource Personswith the‘ Provisions of the Con-
stitution of India’ that are available to women

« To improve the under standing of Resource Persons about the chal -
lenges & barrierswomen confront in accessing and enjoying their
rights

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & respong bilitiesin spreading awareness about fundamental rights
provided under the Constitution
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6 Wbmen and the Constitution

“There is no chance for the welfare of the world unless the condition of women is
improved. Itisnot possible for a bird to fly on only onewing”

Syvami Vivekanand
CONSTITUTIONOFINDIA

Introduction

The Condgtitutionisthe supremelaw of theland and actsasabasic framework
to guide and govern the country. The Preambl e of the Constitution, which has
been described asthe soul andisareflection of the core congtitutiona valuesthat
embody the Constitution contai nsthe objectives with which the country would
function. Theprimary and most vita of which aretheva uesof socio-economic-
palitical “judice” and* equaity” withregard to atusand opportunities Toachieve
these goals, the State hasto ensure that no discrimination of any kind ismade
amongst peopleand that therightsof every citizen are safeguarded. Women, who
act asthe cradleof human progressand civilization, haveasgnificant and crucia
roleto play in society. Therefore, they ought to be given equal representationin
every aspectinthesociety.

Theframersof the Congtitution, after due deliberation on the position of the
womenin Indian society and the treatment meted out to them dueto prevailing
socia normsand customsin the past, tried to ensurethat they are accorded the
requisite respect owed to them by society andin order to effectuate the same,
various provisionswereincorporated in the Congtitution. Timeand again, the
Hon’ ble Courts have not only upheld the spirit of equality asenshrinedinthe
congtitution but haveactively defended and vociferousy advocated for therights
of women and madeamendmentsto theimpugned provisonsor inadequatelaws.
TheConditutionof Indianot only grantsbas chumanrightsand equality towomen,
but & so empowersthe Stateto adopt measuresof postivediscriminationinfavour
of women to guaranteesocid, economic, educational and politica upliftment.

The Condtitution guaranteesthefundamental rights, enumeratedin Part 11 en-
compassingArticles12to 35, which aregpplicableto dl thecitizensirrespective
of their sex and guaranteesright to equality, freedom of speech and expression,
right against expl oitation, freedom of religion, cultural and educationd rightsand
most importantly, right to constitutional remediesin order to effectuate and en-
forcetheaforementionedrights. Theseprovis onsguaranteed| therightstowomen
and men equally. Apart from guaranteeing equality beforelaw and equal protec-
tion of law towomen, thereare certain affirmativerights provided under Articles
15, 16, etc. which empower the Stateto make specia provisionsfor women.

TheDirective Principlesof State Policy, containedin Part 1V of the Constitu-
tion, aimat ensuring socio economicjusticeand consgtsof dl theided swhichthe
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Wbmen and the Constitution 7

Stateshouldfollow and kegpinmindwhileformulating policiesand enactinglaws
for the country. Some of the Directive Principlessuch asArticles 39 (8)(d), 42,
and 45, direct the State to protect human rightsof womenincluding theright to
equa pay for equa work, theright to health and work in hygienic conditions, the
right to maternity benefit and theright to gender justicerespectively among many
other amilar provisions.

Further, the State hasintroduced reservationsfor womenin various arenas:
public employment, with regard to admissionsin educationd ingtitutionsand the
political representation among other schemesfor their benefits. TheArticle 243 of
the Constitution of Indiadea swith reservation of seatsfor womenin Panchayats.

+ WhichArticlesunder the Constitution of I ndiaprovidefor protec-
tion and upliftment of women?

Important Congtitutional Provisonsfor Women at a Glance

Provisons Safeguards
Artice14 Right toequdlity
Article15 Prohibition of discrimination

Artidel5(3) Empowersthe Stateto make special provisonsfor women
to ensure socia-economic upliftment and empowerment

Article16 Equa opportunitiesin mattersrel ating to employment or ap-
pointment of any officeunder the State
Article19 Rightsregarding freedomto gpeech and expresson, assemble,

form associationsor unionsor co-operative societies, move
freely, resdeand settlein any part of territory of Indiaandto
practiseany professon, carry occupation, tradeor business

Artide21 RighttoLifeand Personal Liberty

Article21-A Right tofreeand compulsory education (for dl childreninthe
agegroup of six tofourteen years)

Article22 Protection against arrest and detention and providesbasic
guiddinesand procedureto befollowed for such arrest or
detention

Article23 Prohibitsand criminalises human trafficking and forced
[abour

Article29 Under Articles29 and 30, certain cultural and educa

and 30 tiond rightsareguaranteed
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8 Wbmen and the Constitution

+ What dowemean by Fundamental Rights?

Fundamentd rightsarethebasicandindienablerightsof every citizeninIndia
irrespective of gender, race, caste, creed, etc. which can be enforced through the
Courtsagainst any encroachment by the Statei.e. Central Government, State
Government, local bodiesand other authorities. Articles 12-35 under Part [11 of
the Condtitution ded specificaly with Fundamentd Rights.

Theserightsaredivided under sx main headsnamely-
(8 Rightto Equdity (Articles14-18),
(b) Right to Freedom (Articles 19-22),
(c) Right against Exploitation (Articles23-24)
(d) Right to Freedom of Religion (Articles25-28),
(e) Culturd and Educationa Rights (Articles29-30) and
(f) Rightto Condtitutional Remedies(Articles32, 226)

+ Arethereany specificrightsfor women under the Constitution of
India?

Yes. Following arethe specific rightsof women guaranteed by the Congtitution
of India-

o Article 14 which providesright to equdity

o Article15which providesfor prohibition of discrimination

o Article16 which providesequa employment rights

o Artide 19whichenligsfreedomsregarding speech, expresson, assembly, etc.

o Article21 which securesright tolifeand personal liberty

o Article23which prohibitsforced labour and humantrafficking

+ Arethereany specificlegidativeenactmentsfor womenin India
that ensuretheprotection of their fundamental rights?

Yes. Following are someof thelegid ative enactmentswhich are enacted spe-
aficaly forwomen:

o Thelmmora Traffic (Prevention) Act, 1956

o TheDowry ProhibitionAct, 1961

« Protection of Women from Domestic ViolenceAct, 2005

o The Sexua Harassment of WWomen at Workplace (Prevention, Prohibition
and Redressal) Act, 2013

o TheMaternity Benefit Act, 1961
o TheMedica Termination of Pregnancy Act, 1971
« Thelndecent Representation of Women (Prohibition) Act, 1986 etc.
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Wbmen and the Constitution 9

+ What dowemean by ‘equality beforelaw for women’?

Article 14 of the Congtitution enshrinesthe concept of ‘ equality beforelaw for
women'. ThisArticle providesthat State should not deny any person equality
beforethelaw and equa protectionof law inIndia

Every person, especially women, have been guaranteed equal opportuni-
tiesand statusirrespective of race, religion, socia status, political influence,
etc. Women are entitled to equal opportunities and status same asthat ac-
corded to men, and any sort of discrimination against them on basis of gender
isgtrictly prohibited. Thisright a soincludesequal pay for equa work for men
and women.

+ What dowemean by prohibition of discrimination on grounds of
religion, race, caste, sex or placeof birth?

Article15 castsaduty upon the Stateto ensurethat no citizen shal be subject
toany restriction, condition or disability to access/enter shops, public spaces,
wells, tanks, ghats, roads, etc. whichismaintained wholly or partidly from State
fundsintended for thegenera public onthegroundsof reigion, race, caste, sex or
placeof birth.

Further, the State has been granted specia power under Article 15(3) to make
specid provisonsfor thewomenin certain Stuationsfor thelarger interest of the
community.

+ Isthereany provison under the Constitution of Indiafor ensuring
equal opportunity towomen in public appointments?

Yes. Article 16 of the Constitution providesfor equa opportunitiesfor al the
citizensin mattersof public appointment under the State. Thereshall benodis-
crimination whatsoever in matters pertai ning to employment or appoi ntment to
any officeunder the State against any citizen on the basisof gender, caste, race,
etc. Thus, every woman hasaright to public employment as availableto her
mal ecounterpart and she cannot be denied the same only for the reason of her

gender.

+ What important rightsareensured by Article 19 of the Constitution
of India?

Article 19 of the Constitution of Indiaprovidesaset of rightsto thecitizens
whichthey may exercise subject to reasonableredtrictions. Thesearedivided into
Sx heedsnamdly:
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10 Wbmen and the Constitution

[ Article19(1)(a) Freedom of speech and expression ]
[ Article19(1)(b) Right to assembly peaceably and without arms ]
[ Article19(1)(c) Right to form associationsor unionsor Co-operative soci et EQ
[ Article19(1)(d) Right to movefredy throughout theterritory of India ]
[ Article19(1)(e) Right toreside and settlein any part of territory of India ]

Article19(1)(g) Right to practice any profession, or to carry on any occup,
tion, tradeor business

+ What doyou mean by ‘fr eedom of speech and expression’?

Article19(1)(a) of the Constitution of Indiaprovidesfor freedom of speech
and expression, whichisthefoundation stonefor ademocratic setup.

Thisisalso consdered asthefirst conditionfor liberty. Every citizenhascom-
pletefreedom, though subjected to certain reasonablerestrictionsas per Article
19(2), toexpresshersdf/himsalf asper itsopinions, fredly by spesking, writing,
printing, picturesor any other modewhether in political, socid or economicfront.
Itisamuch needed right of awoman as she had been suppressed by society to
expresshersdf fredy.

+ Istheright to assemblepeacefully and for m associationsafunda-
mental right?

Yes.Article19(1)(b) of the Condtitution providestheright to assembl e peace-
ably, whichincludestheright to hold public meetingsfor education, reigion, politi-
ca or socia problems. Such an assembly should be unarmed, peaceful and must
not bedisruptivein nature as subject to restrictionsunder Article 19(1)(c) pro-
videsfreedom to every citizen to form associations, unionsor co-operative Soci-
eties. Thisisafreedom which ensuresthat political rights of peoplearealso
recogni sed a ong with common objectives. Thesefreedomsaresubject torestric-
tionunder Article 19(4) that public order, mordity, sovereignty andintegrity of the
nationisnot compromised.

+ What dowemean by *freedom of movement’ ?

Article19(1)(d) and (e) of the Congtitution of Indiaguaranteesthefreedom of
movement of citizens. Thecitizenshavetheright to movefredy throughout the
country and to residein any part of the country which they like subject tobasic
restrictionsunder Article 19(5) and (6).

Thisisavery essential right for women as they have always been re-
stricted by families and societiesto movefreely. Freedom of movement also
includeright to travel abroad- A person has freedom to travel without re-
Knowledge Partner : All India Reporter Pvt Ltd
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strictionsunlessthereis aprocedure and due reason to restrict the same
[Maneka Gandhi v. Union of India, AIR 1978 SC597].

+ Isthereany specificright under theConstitution regarding ‘free-
dom of tradeand profession’?

Article19(1)(qg) providesguaranteeto dl thecitizensto practiceany profes-
son, carry any occupation, trade or business. Thisisan economical guaranteeto
citizenswhichdlowsthemto earnaliveihood asper their intereststhough subject
tobasicregtrictionsunder Article 19(6).

+ Whatis‘right tolifeand personal liberty’ ?

Article21 of the Congtitution guaranteestheright tolifeand persond liberty of
thecitizensof India ThisArticle hasrecognized anumber of rightsthat includes
right to livewith dignity, right todiewith dignity, right tolivelihood, right to clean
environment, etc.

“Right tolife’” doesnot merely mean animal existence but meanssomething
more, namdly, theright to livewith human dignity. It guaranteesalifewith dignity
that includesall the aspectsof lifewhich go to makeaperson’slifemeaningful,
completeandworthliving.

Dignity asoincludesprotection from sexua harassment and right towork with
dignity. A woman aso hasrightsover her body andincludesreproductiverights.

+ What does‘right tolifeand per sonal liberty’ include?

Variousset of rightsarerecognized under Article 21 of the Congtitution of India
and‘right tolifeand personal liberty’ hasavery vast scope, discussed bel ow-

« Right to Privacy- A person hasaright to privacy, freedomfrom surveil-
lance, right to belet done, etc.

« Women'sRight to M ake Reproductive Choices- Itincludeswomen's right
torefuseparticipationinthesexud activity or dternaivey the ingstenceon
the use of contraceptive methods such asundergoing sterilization proce-
dureswomen’sentitlement to carry apregnancy toits full term, togivenbirth
and subsequently raisechildren.

« Right to travel abroad- A person hasfreedomto travel without restrictions
unlessthereisaprocedure and duereasonto restrict the same.

« Right againstillegal detention- The Supreme Court haslaid down detailed
guiddlinesto befollowed by the Central and Stateinvestigating agenciesin
al casesof arrest and detentiontill legd provisonsaremadein that behaf as
preventivemessures.

o Right to speedy trid- Every personwhoisawaiting atrial hasafundamental
right under Article21 to speedy trid
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12 Wbmen and the Constitution

« Variousrightshave beenreadinto Article 21 that includespol lution freeen-
vironment, right to health, right to reputation, etc.

+ Istheright toeducation afundamental right?

The Condtitution (Eighty-sixthAmendment) Act, 2002 inserted Article21-Ain
the Congtitution of Indiato providefreeand compulsory education of dl children
intheagegroup of six to fourteen yearsasaFundamenta Right insuchamanner
asthe State may, by law, determine. The Right of Childrento Freeand Compul -
sory Education (RTE) Act, 2009, which representsthe consequential legidation
envisaged under Article21-A, meansthat every child hasaright tofull timeel-
ementary education of satisfactory and equitablequdity inaforma school which
satisfiescertain essential normsand standards.

+ What doesArticle22 of the Constitution of I ndiadeal with?

Article22 of the Condtitution of Indiagrantsprotectionto thepersonswho are
arrested or detained under the preventive detention law. ThisArticleensuresthe
right to know the grounds of arrest, legal aid, right to contact family members/
relativesetc.

+ What aretherightsof arrested women?

Thereare certain specific provisonsregarding therightsof an arrested woman
under the Criminal Procedure Code. These specific rightsareinconsonancewith
Article22 of the Constitution of India. Safety of thewomanisthepriority for the
fair trid of theaccused for ensuring therehasbeen an amendment madein 2005to
the Crimina Procedure Code, 1973 mentioning animportant point relating to
women'ssafety.

Section 46(4) of the Criminal Codegovernsthearrest of women, particularly
mentionsthat * unlesstherearisesan exceptiond circumstance, nowoman canbe
arrested before and after sunset, exceptiona circumstances, no woman can be
arrested after sunset and before sunrise, during the prevail of such exceptional
circumstances afemal e constable shall by awriting report, must have secured
consent of theJudicial Magidtrate.

+ What is‘right against exploitation’?

Article 23 of the Congtitution deal swith theright against exploitation, it pro-
videsthat al formsof trafficking in human beings, beggarsand smilar formsof
forced |abour shall be prohibited, and any violation of thisshall be an offence
punishableby law. InIndia, there used to beexpl oitation of forced bonded | abour
whichwas practiced by few sections of society resulting in expl oitation of the
under privileged. Therewereother formsof practicesin Indiarel ated to bonded
labour and humantrafficking, whichledtoformulation of Article23.
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ThisArticle specifically ded swith the protection of women and girlsagainst
exploitationinvariousforms. Theage-old practiceslikedevdas, jogan, etc. were
abolished. Article23 ensures that protectiontoindividuasisavailable not only
againg the State but d so againgt privatecitizens.

+ What is*‘freedom of religion’?

Articles25 and 26 of the Constitution of Indiaensurefreedom of religionto
every citizeninIndia Article 25 guaranteesevery person thefreedom of con-
scienceand henceevery womanin Indiahastheright to fredly profess, practice
and propagateany religion.

+ Isexcluding women from offering prayer sin temple Constitu-
tional?

Thetemplé€ spracticeof excludingwomenisuncongitutiond. InIndian Young
Lawyers Associationv. State of Kerala, it was held that the practice viol ated
thefundamental right to freedom of religion - Article 25(1) of the Constitution-
of femaleworshippers. Rule 3(b) allowed for Hindu denominationsto exclude
women from public placesof worship, if theexclusion wasbased on custom. It
struck down Rule 3(b) of the KeralaHindu Places of Public WorshipAct as
uncongtitutiond.

+ WhichArticle/(s) of the Constitution of I ndiadeal with ‘cultural and
educational rights ?

Under Article29 andArticle 30 of the Congtitution of India, certain cultural and
educationa rightsare guaranteed. Courtshaveresol ved that sex isafoundation of
classification and cannot intotal beprohibited. Irrespectiveof being favourableor
unfavourabletowomen, certain special lawscan be preparedin variouskinds of
Cases.

+ How can Fundamental Rightsbeenforced in Court?

Thefundamenta rightswhich aretheinviolablerightsprovidedtodl theciti-
zens, are enforceabl ethrough aspecific set of provisionsas provided under the
Indian Congtitution. Articles 32 and 226 provide the power to approach the Su-
preme Court and High Court respectively for seeking the enforcement of funda-
menta rights.

Article32 of Indian Condtitution offersaremedy for theimplementation of the
fundamental rightsbefore the Supreme Court intheform of aWrit. Similarly,
Article226 providesfor enforcement of fundamental and other rightsbeforethe
variousHigh CourtsinIndia
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FAQ's-REALITY CHECK

1. My villagedoesnot allow metodraw water from thecommon well
because| belongtoalow caste. | havetowalk 3kmsevery day tofetch
water. Doesthisamount to violation of any of my rights?

Yes, under Article17 of the Condtitution of India“ Untouchability” isabolished
anditspracticein any formisforbidden. Theenforcement of any disability arisng
out of “Untouchability” shall bean offence punishablein accordancewithlaw.

2.1 havecompleted my degreein Computer Scienceand applied for
jobsin many officesin near by Districtsbut | am turned down by almost all
of them asl am not aBrahmin. Isit aviolation of my fundamental right?

Yes, Article 16 of the Congtitution statesthat no citizen shal on groundsonly of
religion, race, caste, sex, descent, place of birth, residence, or any of them, be
indigiblefor or discriminated againgt inrespect of any employment or officeunder
thedtate.

3. My sister is12yearsold, shealongwith other girlsof thesameage
areforced towork in achemical factory. I sthislegal?

No, Article 24 of the Congtitution of India, prohibitstheemployment of chil-
drenunder 14 yearsin hazardousconditions.

4. My daughter got arrested yester day and the police constablesare
not ready to giveany reason for thesame. Asacitizen of thecountry does
my daughter haveany rightsafter gettingarrested?

Yes, Article22 of the Congtitution of Indiaguaranteestheright of every person
who isarrested to beinformed of the cause of her arrest; secondly, her right to
consult and to be defended by alawyer of her choice. Thirdly, every personar-
rested and detained in custody shall be produced beforethe nearest Magistrate
within aperiod of twenty-four hoursand shdl bekept in continued custody only
withMagidrate sauthority.

5. The school teachersin my village have been mis-treating the stu-
dentsand many studentsarenow reluctant to goto school. Wetried to
havea peaceful protest outsidethe school but weremoved by thepolice
force. What freedom do| haveasacitizen of India?

Under Article 19 of the Congtitution, in such scenarios, you have Freedom of
Speech and Expression, Freedom of Assembly, and Freedom to form associa-
tions. The Freedom of Speech and ExpressionincludesRight to Peaceful Protest
againg arbitrary State actions.
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6. My mother got arrested for theft 6 monthsback and shewasimpris-
oned for 1 month and released later for good behaviour. 1 week ago, she
was again arrested for the same offence by another police officer. Isit
legal?

No, According toArticle 20 of the Constitution no person should be pros-
ecuted and punished for the same offence more than once. Thisistermed as
doublejeopardy.

7.1 hail from Sikkim and | am currently residing in a District near
Kolkatawherel am being bullied and sometimesbeateniif | talk to any-
body in my mother tonguein public places. Dol have any fundamental
right to protect my culture?

Yes, under Article 29 of the Constitution of India, any section of thecitizens
residing intheterritory of Indiaor in any part thereof having distinct language,
script or cultureof itsown, shall havetheright to conservethesame.

8.1 had submitted an application to know how the gover nment owned
school in my district decidesthesyllabusfor thechildren and what arethe
merit criteria. | received areply that such infor mation cannot bedisclosed.
Dol havetheright toinfor mation?

Yes, Right toinformation hasbeen giventhestatusof afundamenta right under
Article19(1) of the Condtitution, under which every citizen hasfreedom of speech
and expression and theright to know how the government works, what rolesit
play, what itsfunctionsare.
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16 Wbmen and the Constitution
LANDMARK JUDGMENTS

1. Air Indiav. Nargesh Meerza[AIR 1981 SC 1829]

Thematter invoked thewrit jurisdiction of Hon' ble Supreme Court and was
previoudy filed beforethe Nationd Industrid Tribunas(KhodaTribund (1965)
andtheMahesh Tribund (1972)).

Thecaseded t withtheissueof discrimination onthebasisof sex on multitude
of groundssuch aspromotiona avenues, differential retirement ages, conditions
pertaining to termination of theAir hostesses servicesin casesof pregnancy or
marriage (prematureretirement age as per regul ation 46) and discretionary pow-
ersof theManaging Director who under regulation 47 and wereanswered ques-
tion pertaining to the aforementioned contentions.

Whether Regulations46 & 47 areviolativeof Articles 14,15, 16 of the Consti-
tution of Indiaand thusultraviresinwholeor part?And whether discretionary
powersasenumerated under Regulation 47 can be deemed asbeing excessive
delegation?

The Court held theaforementioned provisionsregarding retirement and preg-
nancy asuncondtitutional and thusordered for them to be struck down alongwith
regulation 47 which wasdeemed an excessvedd egation of powerswithout any
reasonableguideinesto policethesame.

2.Ms. GithaHariharan v. ReserveBank of India[AIR 1999 SC 1149]

Theapplication of the petitioner tothe RBI for bondsto beheldin thenameof
theminor sonwith her sgnaturesashisguardian was sent back with the advisory
toeither producethe gpplication signed by thefather of child or produceacertifi-
cate of guardianship from acompetent authority in her favour. RBI wasof the
opinionthat thefather wasthe natural guardian of child onthebasisof Section
6(a) of theHindu Minority and GuardianshipAct, 1956 (HMGA). Theprovison
sated that thefather isthenatura guardian of aHinduminor child and themother
istheguardian“ after” thefather. Ms. Hariharan challenged the congtitutiondl va
lidity of thisprovisoninthe Supreme Court ongroundsthet it violated theright to
equality guaranteed under Articles 14 and 15 of the Indian Congtitution.

The Court held that both thefather and mother arenatural guardiansof aminor
Hindu child, and themother cannot be said to be natural guardian only after the
death of thefather asthat would not only bediscriminatory but also against the
wefareof thechild, whichislegidativeintent of HMGA, 1956.

Thecaseestablished for thefirst timethat anatural guardian referredtointhe
HMGA, 1956 can beafather or amother: whoever iscapable of and available
for taking careof thechild andisdeeply interested inthewelfare of thechild, and
that need not necessarily bethefather.

Knowledge Partner : All India Reporter Pvt Ltd



Wbmen and the Constitution 17

3.Miss. C. B. Muthammayv. Union of India[AlR 1979 SC 1868]

Rulesregarding seniority and promotion in the Indian Foreign servicewere
challenged beforetheApex Court wheredenia of promotion on the ground of
Sex wereheldto beviolativeof Articles 15 and 16 of the Congtitution of India.

It washeld that the Rulesrelating to seniority and promotionin Indian Foreign
Servicewhich makediscrimination only onground of sex isnot only unconstitu-
tional but also ahangover of themasculine culture of handcuffing thewesker sex.

4. Ammini E.J.v.Union of India[AIR 1995K er 252]

Thecondtitutiona vaidity of Section 10 of thelndian DivorceAct, 1869 which
regul ated divorceamong Christiansin Indiafor acentury and aquarter wasdi-
rectly challenge ontheground that the provisionsin Section 10, sofar asit makes
adultery also necessary to be established along with cruelty and desertion asa
groundfor divorceisarbitrary, authoritarian and violaive of thefundamenta rights
guaranteed to them and other smilarly situated Christian women under Articles
14, 15and 21 of the Congtitution of India

Referringtothelifeof aChristianwifebeing compdledtoliveasawifeaganst
her wish, theHigh Court of Keralaobserved, “ It will beahumiliating and op-
pressed lifewithout freedom to remarry and enjoy lifeinthenormal course.

Itwill bealifewithout Women'sRight and theIndian Congtitution freedomto
upholdthedignity of theindividual inal respects. The Court quashed theim-
pugned provisonasviolativeof Articles 14, 15 and 21 and ruled thet thewifemay
filefor divorceonly onthegroundsof adultery without any other quaifying offence
suchascruelty or desertion.

5. SheelaBarsev. Sateof Maharashtra[AlIR 1983 SC 378]

Inthiscase, aletter from ShedaBarse, ajournadist complaining of custodial
violenceto women prisonersand the assault and torturewhich they werefacing
fromthepoliceofficerswhileconfinedinthepolicel ock-upsinthecity of Mumba,
wastreated asaWrit Petition on the ground that acitizen hasaright to know
under theArticles19(1)(a) and 21 of theIndian Congtitution.

Simultaneoudy, the Director of the Collegeof Socid Work, NirmaaNiketan,
wasingtructed tointerview thewomen of Mumbai Central Jail who statedin her
report thet, “ adl thea legationsin thewrit petitionweretrue. Apart fromthisthere
washo proper system of providing legd assi stanceto female prisoners.

Thecourt primarily dedlt with safety and security of women prisoners, thefun-
damental rightsof the petitioner under Article19(1)(a) andArticle21 and Sate’'s
liability to providelega assstancetodl prisonersinjails.

The Supreme Court issued anoticeto the Inspector of Jail tofor ‘legal aid
organisation’ at High Court and Didtrict levels. It washeld that there should be
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separatel ockupsfor femal e prisonersand it should be guarded by female police
officersonly. Thelnterrogation of thefemal e prisonersshould only bedoneinthe
presenceof fema e officersonly. The person should beinformed about thegrounds
of arrest and provision of bail and itismandatory that afemale suspectisto be
checked by afemal e policeofficer only (Section 160(1) of CrPC). Women pris-
onerscannot bearrested after sunset and before sunrise.

6. Vishakhav. Sateof Rajasthan [AIR 1997 SC 3011]

Bhanwari Dev and her husband werebrutally attacked by fivemenfor asre-
vengefor trying to stop the child marriage and waslater gang-raped. Thepolice
avoided filing complaint duetowhichinvestigation and medica examinaionwas
delayed. Theexaminer did not mention any commission of rapeinthereport but
rather mentioned the age of thevictim. In theabsence of sufficient evidenceand
support fromaloca MLA, theaccused were acquitted and subsequently aPIL
wasfiled by awomen'srightsgroup known as* Vishakhd . Itlaid itsfocusonthe
enforcement of thefundamenta rightsof women at the Workplace under thepro-
visonsof Articles14, 15, 19, and 21 of the Condtitution of India, itasoraisedthe
issueof theneed for protection of women from sexua harassment at Workplace.

The Supreme Court laid down guiddinesto prevent sexual harassment of work-
ingwomenin placesof their work. Gender equdity alsoincludesprotection from
any sort of sexual harassment and right to work with dignity. Hence, detailed
guidelineswerelaid down: Definition of workplace sexud harassment, Duty of the
employer tofileacomplaint, provide assistance to an aggrieved employee, pro-
videasafeworkplace environment and Soread awareness, Congtitution of aCom-
plaint redressal committee and duty of government to widen the scope of these
guidelines. TheVishakhaguiddineswerelater onreplaced by the Sexua Harass-
ment of Women at the Workpl ace (Prevention, Prohibition and Redressal) Act,
2013.

7.T. Sudhakar Reddy v. Govt. of AndhraPradesh [AIR 1994 SC 544]

Resarvation of seatsfor womeninlocal bodiesand in educationd inditutions
cannot betaken to mean asdiscrimination of ground of sex.

The Supreme Court upheld the congtitutiond vaidity of proviso of theAndhra
Pradesh Co-operative SocietiesAct, 1964 and of the Rulesframed thereunder
relying upon themandateof Article 15(3) of the Condtitution providing for nomina-
tion of two women membersby the Registrar of the managing committee of the
cooperaivesodigieswitharight tovoteand to participateinthe Committeg smeet-
ing. The Supreme Court upheld thevdidity of these provis onsontheground that
Artide15(3) of theConditution permitted themaking of gpedid provisonsforwomen.
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8. Babulal Paratev. Sateof Maharashtra[AIR 1961 SC 834]

Inthiscase, thecongtitutional validity of Section 144, Cr.PC. waschalenged
for thefirst time.

Thedigpute betweentwo unionsof textileworkerswhichled totheimpostion of
Section 144 whichwaschalengedinthecourt asbeing ultraviresthe Condtitution.

Thecourt whileobserving theright under Article 19(1)(b) of the Congtitution of
Indiato assembl e peaceebly, hold public meetingsand take out public processions
stated that “ Public order hasto bemaintainedin advancein order toensureitand,
therefore, itiscompetent to alegidatureto passalaw permitting an appropriate
authority totakeanticipatory action or place anticipatory restrictionson particular
kindsof actsinanemergency for the purposeof maintaining publicorder”,

Thecourt, initsjudgement, held that it would bewrong to regard the power
under Section 144 as being unlimited or untrammel ed and upheld the Congtitu-
tiondity of theprovison

Theprovisonsunder Article 19included theright to hold public mestingsfor
education, religion, political or socid problems. Such anassembly should beun-
armed, peaceful and must not be disruptivein nature as subject to restrictions
under Article 19(3) of the Congtitution.

9. SuchitaSrivagavav. Chandigar hAdminigtration [AIR 2010 SC 235]

Inthiscase, a19-20 year old woman whose mental capacity wasthat of a9-
year-old girl became pregnant asaresult of repewhileliving ingovernment ingti-
tutefor mentally retarded children.

ThePunjab& HaryanaHigh Court determined, without thewoman' sconsent, thet
itwasin her best intereststhat thefetus should be aborted under Section 3 of the
Medical Termination of Pregnancy Act, 1971 (MTPAct) asshedid not havethe
cgpacity totekecareof achild, nor did shehaveaparent or guardiantol ook efter her.

The Supreme Court stayed the order of the Punjab & HaryanaHigh Couirt,
and held that theright to reproductive choiceflowsfromtheright toliberty under
Article21 of the Condtitution. It noted that taking away awoman’'schoiceregard-
ing her own body would amount to infringement of her right to privacy. It further
distinguished between mentd illnessand mental retardation and considered that
thewoman’smental retardation did not take away her right to makeadecision
regarding her reproductive choices. Therefore, it held that atermination of her
pregnancy without her consent could not beordered.

“Thereisno doubt that awoman’ sright to makereproductive choicesisdsoa
dimengionof * persond liberty’ asunderstood under Article 21 of the Congtitution
of India. Itisimportant to recogni sethat reproductive choicescan beexercised to
procreste aswell asto abstain from procresating. Thecrucial consderationisthat
awoman'sright to privacy, dignity and bodily integrity should berespected. This
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meansthat there should be no restriction whatsoever ontheexercise of reproduc-
tive choicessuch asawoman'’sright to refuse participation in sexual activity or
dternativey theing stence on useof contraceptive methods.”

10. Vishal Jeet v. Union of India[AIR 1990 SC 1412]

The petitioner invoked thewrit jurisdiction of the Supreme court under article
32 andfiled aPIL to seek directionsfor the establishment of acommitteefor
inquiry againg policeofficia sunder whosejurisdiction Forced Progtitution aswell
asDevadas system and Jogin traditionswereflourishing, to rescue and rehabili-
tateinmateswho arevictimsof flesh trade, to provide protective homesfor chil-
drenof victimsand begging children.

Theissue beforetheHon' ble court waswhether the Supreme Court canissue
guiddinesor not?

The court realized that measuresto betaken in that regard should be more
preventiverather than punitive. TheApex Court upheld thevalidity of Immoral
Traffic (Prevention) Act, 1956 and observed that trafficking in human beingshas
been prevalentinIndiafor alongtimeintheform of selling and purchasing of
human beingsfor progtitutionfor apricejust likethat of vegetables.

Theenactment of the Suppression of Immora TrafficinWomen & GirlsAct,
1956 asper theprovisonsunder Article 23* Right againgt exploitation’ read dong
theArticle 35 wasbrought about with theview to inhibit or abolish theimmoral
trafficinwomen and girls. BesidestheaboveAct, herearevariousprovisonsin
thelndian Penal Codesuch as Sections 366-A (dealing with procuration of minor
girl), S. 366-B (dedingwith an offenceof importation of girl from aforeign coun-
try), S. 372 (dedling with salling of minor for purposesof progtitution, etc.) and S.
373 (dedling with the offence of buying minor for purposesof prostitution, etc.).
TheJuvenileJusticeAct, 1986 which providesfor thecare, protection, trestment,
development, and rehabilitation of neglected or delinquent juvenilescontainsa
specific provision namely Section 13 which empowersapoliceofficer or any
other person or organi zation authorized by the State Government in thisbehalf to
takecharge of any neglected juvenilesand bring them before the Board consti-
tuted under thisAct which Board under section 15 hasto hold aninquiry and
makesuch ordersinrdationtotheneglected juvenilesasit may deemfitinchanged
as“Thelmmord Traffic (Prevention) Act, 1956”

Intheend, theHon’ ble Court directed the state aswell ascentral government
to take gppropriate measures, speedy trias, provisionsof rehabilitation centres,
advisory committeesfor making suggestionsand va uableadvicefor theeradica-
tionof progtitution, devadas systemand jogintraditions, and proper implementa
tion by thegovernment onthesuggestionsof their respectivecommittees, welfare
programsfor thecare, socia welfare, protection, trestment development and re-
habilitation of thevictimsand amendmentsinexigtinglawsfor prevention of sexud
exploitation of children.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1
Articles14 and 15

‘Seemd and ‘M anish’ havebeenworking asstenographersinacompany. Both
of them havethe samework profileandthe sameworking hours. Manish'ssdlary
iISRs 18,000 per month and* Seema earnsRs. 12,000 per month. * Seema ques-
tioned her employer regarding thereasonfor unequa payment. Theemployer said
that asManishisaman, hehasbetter work efficiency.

Inthe above example, the contention of theempl oyer isincorrect. Congtitution
of Indiagtrictly prohibitsgender discrimination and right toequality isenshrined as
afundamental right in India. The act of theemployer isalsoinviolation of the
provisonsof Equa RemunerationAct, 1976 which providesthat men andwomen
workersmust be paid equal remuneration for equal work. Inthiscase, thereis
discrimination onthebas sof gender and hence, itisinviolation of theprovisons
of the Congtitution of India

‘Seema hasaright to question and chalengethedisparity inremuneration as
‘equal pay for equa work’.

*kk*%k

PRACTICAL CASE SCENARIONO.2
Articlesl4and 21

‘Seema wasmarriedto‘ Manish’ however, both of them were separated and
they werenot in contact.  Seema applied for apostinapublic organization. The
prerequisite condition for gpplying to the post wasthe requirement of husband's
consent for wife sapplication for publicemployment.

Intheabove example, the conditionimposed for applyingtothepostisadis-
criminatory provisionwhich gave advantagesto men and imposed disabilitieson
women. It isan obstacleto women’sequality and economicjustice. Thisjob
natificationisinviolaion of Article 14 of the Condtitutionthat specificadly provides
that right to equdity isafundamenta right and Article 21 that providesfresdom of
apersonor persona liberty.

Inthiscase, ‘ Seema’ hasboththerights, shehastheright to equality and per-
sond liberty to make her own decisionsand she need not be dependent to seek
permissionof ‘Manis forthesame,

*kk*k
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PRACTICAL CASE SCENARIONO.3
Article15

‘Manish’ chalenged aservicerule passed by aStatethat preferred womenin
recruitment to public employment to the extent of 30% of posts. Hiscontention
wasthat thesaid serviceruleisinviolation of Article 15 of the Constitution that
srictly prohibitsdiscrimination ontheground of gender/sex.

Intheaboveexample, thecontention of ‘ Manish’ cannot beentertained asArticle
15(3) of the Condtitutionitsalf hintsat asubstantiveapproach. Itsapplicationfor
giving peaid fadlitiestowomenintheeducationd field, for giving representationin
loca bodiesandfor protectionin placesof work hasasubgtantivedimensonthetis
to promotegender equdity. Making specia provisonfor womeninrespect of em-
ployment or postsunder the Sateisanintegra Part of Article 15(3).

*kk*k

PRACTICAL CASE SCENARIONO.4
‘Manish’ applied for an admissoninan Engineering College. Hisadmission
wasdenied ashe scored lessmarksthan the passing criteriaof that College. He
argued with the CollegeA uthoritiesthat hisadmiss onwasdenied not because of
scoring lessmarks but dueto reserved seatsfor women. Hefurther contended
that reservation of seetsfor womeninaCollegeisuncongtitutional.

Intheaboveexample, thecontention of ‘Manig' isinvalid. Reservation of some
seatsinaCollegefor womenisnot unconstitutional and reservation of seetsfor
womeninaneducationa inditution cannot betakento mean asdiscriminaiononthe
ground of sex and hencethe same cannot hit by Article 15 of the Congtitution.

*k k%

PRACTICAL CASE SCENARIONO.5
Articles14and 15

‘Seema’ isengaged by aPrivate Company and she demanded for thegrant of
maternity leave as shewassix months pregnant. The Manager of the Company
refused to grant thematernity leaveto * Seema’ mentioning that Private Compa-
niesarencot boundtofollow thelawsregarding ‘ maternity benefit’ towomen.

Inthe aboveexample, thecontention of theManager isbasdess. Asinindia a
woman hasthefundamental right to dignity asamother, and thematernity leave
period isapart of the service period under the maternity policy inIndia. The
maternity leaveissocia insurance. Thematernity leaveisgivenfor materna and
child health and family support. If awoman who ispregnant isdenied maternity
leaveeven by aprivatecompany thenit shdl beinviolation of fundamental rights
of thewoman and alsoinviolation of theprovisonsof Maternity BenefitAct.

*kk*k
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ASSESSYOURSELF. MULTIPLE CHOICE QUESTIONS

1.Agirl, aged about 9 years, hasbeen compelled towork in afactory
making match boxes. Which Fundamental Right isviolated in thiscase?

a Prohibition of employment of childreninfactories
b. Right against Exploitation

c. Rightto Equality

d. Right to Free Technical Education

2. TheFundamental Rightsof Constitution of Indiaareconferred on

a All persons

b. Citizenonly

c. Someto Citizensand someto all persons

d. Legal person asmay be prescribed by the State Executive

3. Fundamental Rightsguar anteed by the Constitution of I ndiacan be
suspended only by

a A proclamation of an emergency

b. AnAct passed by the Parliament

c.Anamendment of the Congtitution

d. Thejudicia decison of the Supreme Court

4. Onwhat ground therestriction on theFundamental Right tofreedom
of speech and expression cannot beimposed?

a Publicinterest

b. Contempt of Court

c. Friendly relationwith foreign State
d. Publicorder

5.Article20 of the Congtitution of India, provides’ Protection in respect
of conviction for offences in which of thefollowing clauses?

a No personshdl beconvicted of any offenceexcept for violaion of thelawin
forceat thetimeof the commission of theact charged asan offence

b. No person shdl be prosecuted and punished for thesameoffencemorethan
once
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¢. No person accused of any offenceshall becompelled to beawitnessagainst
himself

d. All of theabove

6.Article21 of the Constitution of Indiaprovidesthat no per son shall be
deprived of hislifeand per sonal liberty except accordingtothe

a. Procedure established by law
b. Dueprocessof law

c. Duecourseof law

d.All of theabove

7. Right under Article 20(3) of the Constitution of Indiaisavailable
to

a Any person

b.All citizens

c.All personsof Indianorigin
d. Foreigners

8.Article16(4) of Constitution of I ndia givesreservation to Backward
Classwhichisascertained by

a Caste

b. Socialy and educationally backward

c. Poverty, occupation, place of habitation
d.Bothbandc

9. Which of thefollowing reasonabler estrictionscan beimposed on the
right guaranteed in Article19(1)(d) and (e) of the Constitution of I ndia?

a Defamation and Contempt of Court
b. Sovereignty and Integrity of State
c. Foreign Relations

d. Noneof theabove

10. Theright to movement of prostitutesisrestricted on theground of
publichealth and in theinter est of publicmorals, thisis of theCon-
gtitution of India.

a Violation of Right to Freedom of Movement asgranted to all citizensas
guaranteedinArticle19(1) (d)
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b. A reasonabl erestriction and not aviolation of Article 19(1)(d)
c. Violation of fundamental rights
d. Noneof theabove

ANSWERKEY
2 3 4 5 6 7 8
a c a a d a a d
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TrainingModule
DirectivePrinciplesof State Policy

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women & Constitution (Directive Principles of Sate Policy), as a part of
Legal Awareness Programme undertaken by National Legal Services Au-
thority in collabor ation with Nation Commission for Women. Resource Per-
sonswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women & Constitution (Directive Principlesof Sate Policy).

Theoverall content consists of rights guaranteed to the women. Thishas
been written in an interactive Question Answer style, in a lucid and
simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

» Togivean overview of the Scheme made under the Directive Principles
of SatePolicy

o Tofamiliarize the Resource Personswith the ‘provisions available to
Wbmen Empl oyees

» Toimprovethe understanding of Resource Per sonsabout the challenges
& barrierswomen confront in accessing and enjoying their right to work
with dignity.

 To provide guidance on waysto be carried out to enhance protection of
women employees at work places.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about wages & other
benefits provided under the Act.
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“ Socially sengitivejuristic and economics must undergo qualitative change
to put man at the centre of our plan of social transformation. Thisisthe new
wave of thinking needed, if our society isto be on the move and not befrozen
by orthodoxies of old rightsand interests”

- Justice V.R. Krishna lyer
DIRECTIVEPRINCIPLESOFSTATEPOLICY

Introduction

TheDirective Principlesof State Policy (DPSP) embodiedin Part IV of the
Condtitution containscertain obligationsupon the State. The Directive Principles
according to the chief architect of theIndian Constitution Dr. B.R. Ambedkar,
‘haveagreat valuefor they lay down that our ideal iseconomic democracy’.
Thus, the Constitutional ideal isnot only political democracy but also economic
democracy and the DPSPsstrivetofulfil thoseidedls.

For achieving the socio-economic emanci pation of women, the Constitution
hasformulated thefollowing principles. First, thediscriminationisprohibited on
theground of sex, secondly, it empowersthe stateto make specid provisionsfor
womenwithaview toenablingittotakespecid careof womeninthelight of their
peculiar physiological, psychologica and socid position. And, thirdly, the Direc-
tive Principlesgivespecid directionstothestateto do cartainthingsinreaionto
women. These principleswhich congtitute congtitutional philosophy areincorpo-
rated in the Constitution in theform of Fundamental rightsand Directive Prin-
ciples. Thesearetheinstrumentsfor attaining our national objectivesof justice,
liberty and equdlity.

They aretheinstrumentsof instructionsin thegovernanceof thecountry. The
mainintention behindtheirinclusonin Part IV inthe Congtitution isthat it may
formaset of instructionsissued to the prospective lavmakersand executivesfor
their guidancefor good governance. Part IV enjoysavery high placeinthe Con-
dtitutiona schemeasitimposesobligationsonthe Stateto take positiveactionsfor
Cregting Soci o-economic conditionsin order to bring about an egalitarian socia
order with socia and economicjusticetodll.

ToignorePart 1V istoignorethe substance provided for in the Condtitution, the
hopesheld out to the Nation and thevery ided son which our Condtitutionisbuilt.
Without faithfully implementing the Directive Principles, itisimpossbletoachieve
theWelfare Stateas contemplated by the Congtitution.

Theframersof the Congtitution bestowed sufficient time on contempl ation of
thoughtson theposition of womeninthelndiansocid order, whichisquiteevident
fromthe provisionsof the Congtitution. Thereareanumber of directiveswhich
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show concern for women and childrenin order to ensureequal justice. A plain
reading to theseArticleswould show the extensive analysisundertaken by the
framersin coveringadmogt dl themattersincluding theissuespertaining to labour
jurisprudence. They aso clarify that the Constitution intended to provide protec-
tiontotheworkerswhowerenot givenafair ded by thesociety sofar, whichaso
includewomenworkers.

Directive Principlesof State Policy embodiesthemajor policy goasof awel -
faregtate, whilesomeof the Directive Principlesare primarily “women specific”’,
othersconcernindirectly or by necessary implication. TheArticlesthat concern
women directly and haveaspecia bearing onther statusincludeArticles 38, 39
(@) (d), 42, 44 and 45.

Safeguard Provided for women under theDirectivePrinciplesof Sate
Policy

Provison Explanation

Article39(a) | TheStatetodirect itspolicy towardssecuring for menand
women equdly theright to an adequate meansof livelihood

Article39(d) | Equal pay for equa work for both men and women
Article39A To promotejustice, on abasisof equal opportunity andto
providefreelegd aid by suitablelegidation or schemeorinany
other way to ensurethat opportunitiesfor securingjusticeare
not denied to any citizen by reason of economic or other dis-

abilities

Article4l Right towork with dignity to education and to publicasss
tancein certain cases.

Article42 The Stateto make provisonfor securing just and humane
conditionsof work and for maternity relief

Article46 The Stateto promotewith specia carethe educational and

economicinterestsof theweaker sectionsof thepeopleandto
protect themfromsocid injusticeand al formsof exploitation

Article47 The Statetoraisetheleve of nutrition and the standard of
living of itspeople

+ Whether the Sateisunder obligation to promotethewelfar e of
thepeopleespecially women?

Asper thecongtitutiond directivesenumerated inArticle 38 the Stateisunder
anobligationto promotethewdfareof the peopleespecialy women and children
by securing and protecting aseffectively aspossiblethe social order inwhich
justice, socid, economic and political shdl pervadedl theingtitutionsof life.
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+ What stepsaretaken by the Stateto secur e adequate means of
livelihood for both men & women?

Article 39, by virtue of clause (a) further castsan obligation upon the Stateto
direct itspolicy towards securing to all thecitizens, including men and women
equally, theright to adequate meansof livelihood. Equa pay for equal work isone
suchdirective principle, enshrinedinArticle 39(d), which providesthat the State
shall directitspolicy towardsensuring that thereisequal pay for equal work for
both men and women. Thedoctrineof * equa pay for equa work’ waspropounded
asapart of the Directive Principles. Thefundamentd rightsrelevant toArticle
39(d) areArticles 14 and 16, which pertainto equa protection of lawsand equal-
ity inmattersof public employment respectively.

+ How istheimplementation of equal remuner ation towor ker sof
both sexesdone by the State?

Toimplement the Directive Principlescontained inArticle 39 (d) and to meet
out the problemsin payment of wages, the Parliament enacted Equal Remunera-
tionAct, 1976 with an intention to & iminate discrimination in payment of wages
andto ensureequal remuneration to workersof both thesexesfor doing sameor
smilar natureof work.

+ What aretheremediesavailableagainst economic exploitation of
women under theDirectivePrinciplesof State Policy?

Theprinciplesenshrined inArticle 38 dong withtheprovisonsinArticle39(b)
fulfilsthebasi c purpose of securing and protecting aseffectively asit may the
socid order inwhichjustice, socid, economicand political welfareof peopleare
ensured al ong with restructuring the economic order and undertaking stepsto
digtributetheentiremateria resourcesof thecommunity, withbest intereststo serve
thecommon good.

+ Whether the opportunitiesfor securingjusticear eensured by the
Satefor theCitizens?

Article43 providesthat the State sha | endeavour to secureto all workers, men
and women, aliving wage and adecent standard of life. Another very important
Articleof theDirective Principlesof State Policy aimsat ending theregime of
persona and regiond laws:. “the State shall endeavour to securefor thecitizensa
uniform civil codethroughout theterritory of thelndia. In additiontothis, the
provisonsof Article 39-A securethat the operation of thelegal system promotes
justice, onabasisof equa opportunity, and shdl, in particular, providefreelegd
ad, by suitablelegidation or schemesor inany other way, to ensurethat opportu-
nitiesfor securingjustice arenot denied to any citizen by reason of economicor
other disabilities.

Knowledge Partner : All India Reporter Pvt Ltd



Wbmen and the Constitution 33

+ What aretheprovisonsfor protection of L egal Rightsunder Article
39-A?

Article 39-A of the Constitution providesthat the State shall securethat the
operation of thelega system promotesjustice onthebasisof equal opportunity,
andshdl, inparticular, providefreelegd ad, by suitablelegidation or schemesor
inany other way, to ensurethat opportunitiesfor securingjusticearenot denied to
any citizen by reason of economic or other disabilities.

+ What isthecontribution of theL egal ServiceAuthoritiesAct, 1987
in protecting theinter est of weaker sectionsof thesociety?

TheLega ServicesAuthoritiesAct, 1987 wasenacted to constitutelegal ser-
vicesauthoritiesfor providing free and competent legal servicesto thewesker
sectionsof the society to ensurethat opportunitiesfor securing justicewerenot
denied to any citizen by reason of economic or other disabilitiesandto organize
Lok Addatsto ensurethat the operation of thelegal system promotedjusticeona
bag sof equa opportunity. Thesysemof Lok Addat, whichisaninnovativemecha
nismfor aternatedisouteresol ution, hasproved effectivefor resolving disputesin
aspirit of conciliation outs dethe courtsand has proven to beimperativemeanto
reducethe huge pendency inthejustice system of the country.

+ Whether women areentitled totheright towork with dignity?

Yes, women area so entitled to theright to work with dignity. Article41 pro-
videsthat withinthelimitsof itseconomic capacity and devel opment, the state
shdl makeeffective provisonto securetheright towork asfundamenta withjust
and human conditionsof work by suitablelegidation or economic organizetion. In
any other way inwhichtheworker shall be assured of livingwages, conditionsof
work ensuring adecent sandard of lifeand full enjoyment of leisureand socid and
cultura opportunitiesto theworkmen.

+ Which arethe Social Welfare Schemesunder taken by the Gover n-
ment of India?

The Socid Welfareschemesundertaken by the Government of Indiainthelines
of Article41 areenumerated bel ow:

a) Labour and Employment Scheme Employment Assurance Scheme (EAS)

b) Food for Work Programme

¢) Jawahar Rozgar Yojana

d) Labour WelfareFund
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€) Maternity BenefitsScheme

) MillionWelsScheme

g) MahatmaGandhi National Rura Employment GuaranteeAct, 2005
h) PrimeMinigter'sRozgar Yojana(PMRY)

1) Rural Employment Generation Programme(REGP)

j) SampoornaGrameen Rozgar Yojana(SGRY)

k) Schemefor Working Women Hostels

|) Schemefor Rehabilitation of Bonded Labourers

m) Support to Training and Employment Programmefor Women (STEP)
n) Swarnjayanti Gram SwarozgarYojana(SGSY))

0) Training of Rurd Youth for Sdlf- Employment (TRY SEM)

+ Whether thereisany provision for securingjust and humanecondi-
tionsof work and for mater nity relief?

Women who congtitute almost half of the segment of our society haveto be
honoured and treated with dignity at placeswherethey work toearntheir liveli-
hood. Whatsoever bethe nature of their duties, their avocation and the place
wherethey work; they must beprovided dl thefacilitiestowhichthey areentitled.
Article42 directsthe Stateto make provisionsfor securingjust and humane con-
ditionsof work andfor maternity relief. The State hasimplemented thisdirective
by incorporating health provisionsin the FactoriesAct, Maternity Benefit Act,
Beedi and Cigar Workers (Conditionsof Employment) Act, etc.

+ What istheaim behind enactment of TheM ater nity Benefit Act,
19617

TheMaternity BenefitAct, 1961 amsto providedl thesefacilitiestoaworking
woman inadignified manner so that shemay overcomethe state of motherhood
honourably, peaceably, undeterred by thefear of being victimised for forced ab-
senceduring thepreor post-natal period. SinceArticle42 specificaly speaksof
“Just and humaneconditionsof work” and * maternity relief, thevalidity of anex-
ecutiveor adminigtrativeactionin denying maternity benefit hasto beexamined on
theanvil of Article42 which, though not enforceableat law, isneverthelessavail-
ablefor determining thelegd efficacy of theaction complained of.

+ Howthewomen isprotected againgt the Sexual Har assment at wor k-
place?

The enactment of the Sexual Harassment of WWomen at WorkplaceAct, 2013
givesyoutheright tofileacomplaint against sexua harassment. Thelaw enablesa
sexualy harassed woman employee can put inawritten complaint to an Internal
Complaints Committee (ICC) at abranch officewithin aperiod of 3 monthsas
per the Sexual Harassment Act. Thiscomplaint further istaken up by the Local
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ComplaintsCommittee (LCC) at adigtrictlevel, ensuring investigationsstart re-
garding thesameif proper action has not been taken against theemployer. The
complaint canaso befiled by any of thewoman'slega heirson her behdf or any
other person who haswritten permission given by her to makethecomplaint.

+ What aretheinitiativestaken by the Stateto secureand ensurea
decent standar d of lifeby wor ker s?

Article43 of the Congtitution dealswith theissue of living wage.Whereinit
srivesto ensurethroughthedirective princi plethat the State shall endeavour, inter
dia, to secureby suitablelegid ation or economic organizetion or inany other way,
todl workers, agriculturd, indudtria or otherwise, work aliving wagecondition of
work ensuring adecent sandard of lifeand full enjoyment of leisureand socid and
culturd opportunities

Theideaisthat every worker shall haveawagewhichwill maintainhiminthe
highest stateof indudtrid efficiency, whichwill enablehimto providefor hisfamily
withal themeaterid thingswhicharenecessary for thar hedthand physcd welbeing,
enoughto enablehimto qudify to dischargehisdutiesasacitizen. Theamount of
livingwagein money termswill vary among different typesof trading activities.

+ Which stepsaretaken to ensur e participation of worker sin man-
agement of undertakingsor establishments?

Article43A gatesthat the State shall take stepsby suitablelegidationorinany
other way to securethe participation of workersin the management of undertak-
ings, establishmentsor other organi zationsengaged inany industry. The constitu-
tional mandateistherefore clear and unambiguouswith regard to the management
of theenterpriseand that it should not beleft entirdly inthe handsof the suppliers
of capital but theworkersshould also beentitled to participateinit.

Article43A of the Constitution requiresthe State to take stepsto securethe
participation of workmen inthe management, undertaking and establishments of
organizationsengaged inany indudiry. Thus, from being afactor of production, the
[abour hasbecomeapartner inindustry. Itisacommon ventureinthe pursuit of a
desiredgod.

+What isthecontribution of Uniform Civil Codein recognizingtherights
of womeninIndia?

TheStateshd | endeavour to securefor theditizensauniformavil codethroughout
theterritory of India. Article44 directsthe Stateto securefor citizensaUniform
Civil Codeapplicablethroughout theterritory of India Itsparticular goal isto-
wardstheachievement of gender justice.

Eventhoughthe State hasnot yet made any effortstointroduceaUniform Civil
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CodeinIndia, thejudiciary hasrecognized thenecessity of uniformity intheappli-
cation of civil lawsrelating to marriage, succession, adoption, divorce, mainte-
nance, etc.

+ How istheright of freeeducation for children ensured by the
Sate?

Article45 makesprovisionfor free and compul sory education for children,
whichisnow wedll settled asafundamenta right tothechildrenuptotheageof 14
years, it dso mandatesthat facilitiesand opportunitiesfor higher educationa av-
enuesbe provided to them. Socid justiceand economic empowerment arefirmly
held asfundamentd rightsof every citizen.

The86th CondtitutionAmendment Act, 2002 added Article 21A to the Congti-
tution which requiresthe Stateto providefree and compul sory educationto al
childrenfromtheageof sixto 14 years.

+ What arethemeasuresundertaken by the Satefor theimprove-
ment of publichealth?

AccordingtoArticle47,itistheDuty of the Stateto raisetheleve of nutrition
andthestandard of living and toimprove public hedth. The Stateshall regard the
raising of thelevel of nutrition and the standard of living of its peopleand the
improvement of public healthasamong itsprimary dutiesand, in particular, the
State shall endeavour to bring about prohibition of the consumption except for
medicina purposesof intoxicating drinksand of drugswhichareinjuriousto hedth.

Themakersof the Congtitution refer bothto thegod of hedlth of the publicand
theattending promotion of hedlthy practices.

FAQs-REALITY CHECK

1. What isthemeaning of DirectivePrinciplesof State?

DPSParean ' ingrument of ingructions which areenumerated in Government
of IndiaAct, 1935. They seek to establish economic and social democracy inthe
courtry.

2.1n case of violation of a Directive Principle which court can | ap-
proach?

DPSPsareideals, which arenot legally enforceabl e by the courtsfor their
violation.

3. What ismeant by Gandhian principleunder the DPSP?
Directive Principlesof State Policy arebased on Gandhian ideol ogy used to
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represent the programme of reconstruction enunciated by Gandhi during thena-
tional movement. Like promoting cottageindustrieson anindividua or co-opera-
tionbasisinrurd areas, prohibit the consumption of intoxicating drinksand drugs
whichareinjuriousto hedthetc.

4.\What istheimportance of DPSP?
Regardlessof the non-justiciablenature of DPSPs, acitizen should beaware of

them. Asstated inArticle 37 itsdlf these principlesarefundamental inthegover-
nanceof thecountry.

5.What isUniform Civil Code?

Uniform Civil Codeplacesaset of lawsto govern persona mattersof al citi-
zensirrespectiveof raigionisperhapstheneed of the hour and ensuring that their
fundamental and Condtitutiond rightsare protected.

6. sthereany provision under theDPSP for equal pay?

Yes, under Article 39 of the Condtitution, there shal beno gender discrimina
tion, both men and women should get equal pay for equa work.

7.1 belongtoalower classfamily. Can | avail afreelegal aid?

Yes, under Article 39A of the Constitution the State shall promotejusticewith
theaim of adminigtering justiceonthebasisof equa opportunity, and shdl provide
freelegd aidthrough any suitablelegid ation or schemeswhich Statemay think fit,
or, inany other way, so that it could ensurethat the opportunitiesfor securing
justiceare not denied to any citizen because of economic backwardnessor any
other kind of disghilities.

8.1 am 5 monthspregnant. Thefactory wherel work doesnot have
cleantoilets. Isthereaprovison under theDirectiveprinciplesfor better
wor kingenvironment?

Yes, Article42 talksabout Securing just and humanework and maternity relief.

It saysthat the state shall create some provisionsso that the citizensget easy,

just and humane conditionsfor working. It shall also providematernity relief for
thewomen.

9. My sister and | belongtothe Scheduled Tribe, wearenot allowed to
enter theschool on most daysby theother students. Sometimestheteach-
er swould not teach us. Can weget protection under the DPSP?

Yes, Article 46 dealswith the Protection of SCs, STs, weaker sectionsfrom
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exploitation. The Stateshall promotewith specia careincluding theeducational
and economicinterestsof theweaker sectionsof thesociety i.e. the SCsand the
STsand shall make provisionsto protect them from all formsof exploitation,
whichindudessocid injustice.

10. 1 am afarmer and our village does not have any new facility for
farming and thisisaffecting my livelihood. | sthere a provision under
DPSP?

Yes, Article48 talksabout scientific agriculture and anima husbandry. It says
that the State shall endeavor to organize agricultureand animal husbandry using
modern methods and scientific techniqueswhich make people more advanced
and helpin earning their livelihood easily and State shall take someprogressive
sepsfor preserving andimproving theexisting breedsand prohibiting thed augh-
ter of cowsand other cattle.

LANDMARK JUDGMENTS

1. Unni Krishnan, J.P. & Ors. v. Sateof AndhraPradesh & Ors.[AIR
1993 SC 217]

Thecaseinvolved achdlengeby certain private profess ond educationd facili-
tiestothecondtitutiondity of statelawsregulating capitationfeescharged by such
inditutions

The Supreme Court held that theright to basic education isimplied by the
fundamentd right tolife (Article 21) whenreadin conjunction with thedirective
principleon education (Article41). The Court held that the parametersof theright
must beunderstood in the context of the Directive Principlesof State Policy, in-
cludingArticle45which providesthat the stateisto endeavor to provide, withina
period of ten yearsfrom the commencement of the Constitution, for freeand
compulsory educationfor al children under theage of 14. The Court ruled that
thereisnofundamentd right to educationfor aprofessond degreethat flowsfrom
Article21. It held, however, that the passage of 44 yearssincethe enactment of
the Condtitution had effectively converted the non-j usticiableright to education of
children under 14 into one enforceable under the law. After reaching the age of
fourteen, their right to education issubject to thelimitsof economic capacity and
development of thestate (asper Article4l).

2. Occupational Health and Safety Association v. Union of India& oth-
ers[AIR 2014 SC 1469]

The petitioner wasanon-profit organization committed towardsthe hea thand
safety of workersand represented about 130 Coa Fired Thermal Power Plants
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(CFTPP). The predominant concern wasthelack of asystem for occupational
safety or safeguardsfrom health hazardsin suchindustries. They invokedtheju-
risdiction of the Supreme Court throughArticle 32, seeking adirection of manda-
musto frameguidelinesfor occupationa safety and hedthregulations. They dso
sought theestablishment of aCommitteeto monitor theworking of therma power
plants, and maintain acheck on the health and well-being of itsworkerswhile
providing compensation.

Aninterlocutory application wasfiled by the petitioner respectively oneinthe
year 2005 and the other oneintheyear 2007 wherethe serioushedthissueswere
highlighted for theworkerswho wereworking in different power plantsand were
aufferingfor years. Petitionerssubmitted areport whichindicated that most of the
workersweresuffering from pulmonary functiontest aonormdities, lung function
abnormdlities, skin diseases, asthamaand soon.

Theright to health and medical care of workmen hasbeen viewed asafunda-
mental right and decided theright to comeunder Article 21 of the Congtitution
whenreadwithArticles39(e), 41, 43 & 48-A. Thedecisionin Consumer Educa-
tion & Research Centreand othersv. Union of India& Ors. held that thecompul -
sonof theworkmantowork in such ahazardousindustry ought not to bemisused
toforsakeone'shealth and vigour.

TheDivigion bench penned that CFTPPswerespread dll over the country and
it would not be practicablefor the Supreme Court to examine whether the stan-
dardswere being complied with at each suchindustry. The Court thusdeemed it
appropriateto assgn theseissuesto High Courtsin whosejurisdictionsthe plants
werefunctioning, to examinethem in-depth withtheaid and ass stance of there-
spective State Governmentsand CFTPPs. [t would betheroleof respectiveHigh
Courtsto examinewhether therewereeffective hedth delivery mechanismsand
periodic eva uation of workers hedth.

In conclusion, TheDivision Bench ordered for acopy of thejudgment to be
forwarded to the Chief Justicesof 18 High Courtsto initiate suo motu proceed-
ingsinlarger interestsof workers.

3. Municipal Cor poration of Delhi v. Femalewor kers(muster roll) [AIR
2000 SC 1274]

TheMunicipa Corporation of Delhi granted maternity leaveonly toitsregular
femaleempl oyeesand not to the muster-roll women employeesof the Corpora
tion. TheMuster roll employeesclaimed maternity benefitsunder theAct. The
Supreme Court whilegranting the benefitsheld that “ A woman employee, a the
time of advanced pregnancy cannot be compelled to undertake hard labour asit
would bedetrimenta to her hedlthand a sotothe hedlth of thefoetus. Itisfor this
reasonthat itisprovided intheAct that shewould be entitled to maternity leave
for certain periodsprior to and after ddivery. Thereisnothing containedintheAct
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whichentitlesonly regular women employeesto the benefit of maternity leaveand
not to those who are engaged on casual basisor on muster roll on daily-wage
bass”

Itisinthebackground of the provisonscontainedinArticles39, specialy 42
and 43 that the claim of therespondentsfor maternity benefit and theaction of the
petitioner indenying that benefit hasto bescrutinized. SinceArticle42 specificaly
pesksof *just and humane conditionsof work™ and* maternity relief” thevdidity
of an executive or administrative action in denying maternity benefit hasto be
examined ontheanvil of Article42 whichthough, not enforcegbleat law, isnever-
thelessavailablefor determining thelegal efficacy of theaction complained of.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Deepaisan 8yearsoldgirl livesin Bundi village of MadhyaPradesh, where
thereisno school inthevillage. Degpanever went to School asher fatherisnotin
favour to send her in nearby villagefor her schooling. Degpa smother wantsto
educate her but her husband isagainst her education ashedid not want to send
her inthenearby village. What degpaand mother should do?

Deegpaand her mother should know the provisions provided to her under the
congtitution of India. Accordingto directive principlesof statepolicy Article45
providesthe State should make an effort for free and compul sory educationto
every child below theage of 14 years. Degpashould know her right to education
provided under Article21- A of the Congtitution.

*kk*k

PRACTICAL CASE SCENARIONO. 2

Deepaappointed as supervisor in aStedl factory owned by Government of
Chattisgarh. Ramesh her colleagued soworksin the samefactory asasupervisor
indifferent department. Ramesh and Degpagppointed at thesametimebut Deepa's
sdlary is5,000 |lessas sheisawoman now in thissituation, what should Deepa
do?

Therearecertain principlesto befoll owed by the State Government. Theprovi-
sonof equa pay for equa work under Articdle 39 (d) the State Government direct its
policy towardsequa pay for equa work. And avoid discrimination between men
andwomen. Alsounder Equal RemunerationAct, 1976, Deepawill saek equal pay.

*kk*k
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PRACTICAL CASE SCENARIONO.3

Savitri belongsto schedul es caste and worked ashousekeeping department in
the Government factory. But few workerstresat her differently and allot her more
work asshebe ongsto Scheduled caste. Savitri felt very bad by such behaviour
but now shewantsjustice.What shecan do?

Savitri isahuman beingfirst and ashuman being and citizen of IndiaArticle15
protectsevery citizen from discrimination onthebas sof caste, sex, placeof birth
etc., and also Article46 a so promotes educational and economicinterest of the
scheduled caste and shdll protect them from socid injusticeand all formsof ex-
ploitation.

*kk*k

PRACTICAL CASE SCENARIONO A4

Savitri isaT.B. patient and belongsto avillagewhere Government doctorsdid
not even bother to check the patients properly and prescribes proper medicines.
So Savitri wantsto do something, what shewill do?

Article47 recognizestheimprovement of public health asoneof the primary
dutiesof the state. And public health can beimproved by having best doctors,
specidist and super specidist. Also, right to hedlthisone of thefundamenta rights
provided under Article 21 of the congtitution of India.

*k k%

PRACTICAL CASE SCENARIONO.5

Savitri isapregnant for seven monthsand worksin afactory. Duetofestive
season 50 percent of malelaboursareon leavefor aweek so the manager asked
Sangestato lift heavy boxesto shift the boxesto adelivery counter. Savitri ask
themto providematernity leave so themanager sanctioned only onemonth leave.
Whet shewill do?

Article42 of the Congtitution of Indiadirectsthe State Government to make
theprovisonfor securing just and humane condition of work and also direct for
maternity relief. Savitri so seeksrdiefsunder Maternity BenefitAct.

*kk*k
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ASSESSYOURSELF. MULTIPLE CHOICE QUESTIONS

1. Gandhian Principlehasbeen enumerated in the Constitution of India
under the

a DirectivePrinciple

b. Fundamental Right

c. Fundamental Duties

d. Preambleof Congtitution

2. Which of thefollowing Dir ective Principlehassimilar effect asof
Article14 of Congtitution of India, if the Satepromoted it?

aArticle44
b.Article39-A
c.Article38
d.Article41

3. Duty to protect monumentsby Stateis
a DirectivePrincipleunder Article49

b. Fundamental Duty under Article 51-A
c.Bothland?2

d. Noneof theabove

4. DirectivePrincipleof StatePolicy iscontained in the Constitution of
Indiafrom

a Articles36to 51 of Congtitution
b. Articles35to 51 of Constitution
c.Articles35to 50 of Congtitution
d. Articles35A to 51 of Congtitution

5. Theprovision for equal pay equal work isdescribed in which of the
followingArticlesof Congtitution of I ndia?
a Article39-A

b.Article 37
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c.Article38
d.Article39

6. DirectivePrinciplesof StatePolicy aim to createsocial and economic
conditionsunder which thecitizenscan lead agood life. They alsoaim to
establish social and economicdemocr acy through awefaredate. Thegdate-
mentis

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

7. Tosecureauniform civil code applicableto the entirecountry is
mentioned under of DPSP.

a Article39
b.Article40
c.Article38
d.Article44

8. Protection and improvement of environment and safeguar ding of for -
est and wild lifewasadded under DPSP through

a 44" Amendment Act
b. 42 Amendment Act
c. 40" Amendment Act
d. Noneof theabove

9. Theprovision for FreeL egal Aid isdescribed in which of thefollow-
ingArticleof Congtitution of I ndia?

a Article39-A
b.Article37
c.Article38
d.Article39
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10. Provision for just and humane conditionsof wor k and mater nity re-

lief isprovided under DPSP. Thestatement is

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

ANSWERKEY
1 2 4 5 6 10
a C a d a a
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IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women and fundamental duties of every citizen towards them. Thisis the
part of the Legal Awareness Programme undertaken by National Legal Ser-
vices Authority in collaboration with National Commission for Women. Re-
source Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
Fundamental dutiesof every citizen.

The overall content has been written in an interactive Question Answer
style, inalucid and simplelanguage.

NALSA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules

Objective
To givean overview of the fundamental duty of every citizen of the coun-
try.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about Fundamental Du-
tiesof every citizen.
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“ Empower ment of women leads to development of a good family, good
society and, ultimately, a good nation.”

- Dr. A.PJ. Abdul Kalam

FUNDAMENTAL DUTIES
Introduction

According to areport prepared by India’sNational Crime Records Bureau
(NCRB), onebridewas murdered every hour over dowry demandsin 2010, a
crime has been recorded against women every threeminutesin India. Every 60
minutes, two women areraped inthiscountry. Every six hours, ayoung married
woman isfound beaten to degth, burnt, or drivento suicide. Indiarankstheworst
among G-20 countrieswith respect toitstrestment of women. Thelist of atrocities
agang womenissolong that wewill beexhausted eventalking aboutit. Thusitis
imperativeto riseabovethe degenerationsand deviationsthat had setininlater
periodsand restorethetimesinwhichwomenwereregarded with highest honour,
dignity and respect. The Condtitution of India, throughArticle51A, mekesitaFun-
damenta Duty of every citizen of the country to abide by the Congtitutionandre-
Spectitsided sand ingtitutionsof repectingwomen, ensuringthelr dignity and work-
ing actively towardssafeguarding theinterestsof women. Anindividud isthefunda:
mental organ of aState and each organisrequired towork unitedly to achievethe
meansof awdfare State. Evenif thegovernmentistryingtotakecareof thisnatura
right by formulating variouspalidies, enactingandlegidatinglaws, thesearenot enough
totacklethe problemsconcerning women'ssecurity unlessthesameisbacked by a
changeinsocia vauesand perception asan effectiveimplementationinredity can
only beachievedif the society iswilling to adopt that changeand actively work
towardsthe achievement of said goa sand for thisreason astrong moveto protect
therightsof women needsto beled by people engaging of the entire humanity.
Gender injusticeisaproblemthat isseen dl over theworld. But unlessthereare
cartanattitudina changes thewomen'sright and condtitutiond valuesshdl remaina
far-fetched dream, promisinganegditarian society yet faling onddiveringthesame
inpracticdity. What arethefundamenta duties?

Thefundamental dutiesareafew basic statutory dutiesor moral obligations
uponthecitizenshowever they arenot legaly enforceableby law asof now buta
court may take them into account while adjudicating on amatter. They werein-
corporated through 42nd Amendment Act, 1976, ontherecommendation of Svaran
Singh Committee. Being anIndiancitizen, certainrightsand dutiesare provided to
us. Asexplained by the Supreme Court inthe RamlilaMaidan I ncident v.
Home Secretary, 2012 AIR SCW 3660, “theword “fundamental” isusedin
two separate sensesin our Indian Congtitution. Whenthisword isused for rights
thenit meansthat theserightsare very essentid and any law whichwill violatethe
fundamental rightswill bedeclared asvoid. But whenthiswordisusedfor the
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dutiesthenitisused in anormative senseasit setscertain goasbeforethe state
whichthestate shouldtry to achieve.” Thesedutiesarefor every citizento abide
by thelawsand perform hig’her legd obligations.

+What arethevariousfundamental dutiesprovided under Article

51A?

Thevariousfundamentd dutiesare:

Sub-
clauses

Duties

a

To abideby thendian Constitution and respect itsidealsand institu-
tions, the Nationa Flag and the Nationad Anthem.

To Cherishandfallow thenobleidesl sthat ingpired thenationd struggle
for freedom.

Touphold and protect the sovereignty, unity, and integrity of India.

Todefend the country and render nationdl servicewhen called upontg
doso

To promote harmony and the spirit of common brotherhood amongs]
al thepeopleof Indiatranscending religious, linguisticand regiona or
sectiond diversitiesand to renounce practicesderogatory tothedig-
nity of women

Tovaueand preservetherich heritage of the country’scomposite
culture

Toprotect andimprovethenatura environment including forests, lakes,
rivers, and wildlifeand to have compassionfor living creatures

Todeve op thescientific temper, humanismand thespirit of inquiry
andreform

To safeguard public property and to abjureviolence

Todgrivetowardsexcdlenceindl spheresof individua and collective
activity sothat thenation constantly risesto higher levelsof endeavour
and achievement

To provide opportunitiesfor education to hischild or ward between
theageof six and fourteen years. Thisduty was added by the 86th
Condtitutiona Amendment Act, 2002
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+ What isthescopeof fundamental duties?

The Fundamenta dutiesareobligatory in nature.InAlIM S StudentsUnionv.
AlIMS, itwashddthat Fundamental Dutiesthough not enforcegbleby writ of the
court, yet provideava uableguide and aid tointerpretation of constitutional and
legd issues. Their scope can bedetermined through followingimportant points:

« They wereincorporated to remind Indian Citizensof their duty towardstheir
society, fellow citizensand the nation, bemindful of nation’sinterest, and socia
vaues, ingpirecitizensand promoteasenseof disciplineand commitment among
them

« Any ambiguousstaiute can beinterpreted with the hel p of fundamental duties.

o Thecourt can consider thelaw reasonableif it gives effect to any of the
fundamenta duties. Inthisway, the court can save such law from being declared
asunconditutional

+What arethefeatur esof fundamental duties?

« FewFundamentd rightsareavailableto foreign nationa saswell; however,
thefundamenta dutiesareonly redtricted tothelndianscitizens,

« TheFundamenta dutieshavebeen demarcated further intomora dutiesand
civicdutiesin order to cherish thenobleideal s of freedom struggleand smulta-
neously and respect the Constitution, National Flag and National Anthem. The
fundamenta dutiesarenct legdly enforcegblein naturei.e., without any legal sanc-
tionincaseof ther violation or non-compliance. The Fundamenta dutieslay down
certain responsibilitiesand dutiesto befollowed by acitizenin order to respect
and promote harmony and the spirit of common brotherhood, transcending the
barriersof religion, language, etc. and uphold the spiritua vauesof thenation.

+Arethefundamental dutiesenfor ceablein theCourt of Law?

No, but though these Dutiesare not themsel ves enforceablein the Courtsnor
their violation, assuch, punishable, nevertheless, acourt may taketheminto ac-
count whileadj udi cating onameiter and alsowhiledetermining condtitutiondity of
alaw.

+Isthereany fundamental duty for the protection of women?

Yes, Article51A (e) enjoinsupon every citizen to renounce practicesderoga
tory tothedignity of women. Our natura obligationto renounce practicesderoga
tory to thedignity of women hasbeen e evated to the status of fundamental duty
by thesaid article.
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+ Arethereany specificenactmentsfor thebetter ment of women which
owethelr existencetotheprovisionsof Fundamental Duties?

Yes, therearevariousenactmentsof the Government which punish practices
derogatory to thedignity of women and owetheir existenceto the provisionsof
Fundamental Duties. Someof themare:

o TheEqual RemunerationAct, 1976,

e TheMaternity BenefitAct, 1961,

« TheDowry ProhibitionAct, 1961 and

o Thelmmora Traffic (Prevention) Act, 1956

LANDMARK JUDGMENTS

1. Mr.Vijay Sharmaand Mrs. Kirti Sharmav. Union of India[AlIR 2008
Bom 29]

The petition wasfiled under Article 226 of the Congtitution of India, whereby
thecongtitutiona validity of Sections2, 3A, 4(5), and 6(c) of the Preconception
and Prenatal Diagnostic Techniques (Prohibition of Sex Sdection) Act, 1994 was
chdlenged.

The petitioners had two femal e children and wanted athird child who was
male. Their main contention wasthat they do not intend to misusetheact. Asthey
dready havetwo femaechildren, they only want to balancetheir family by bring-
ing abrother tother twofemaechildren. According tothe petitioners, themarried
coupleswho have onemale or onefemal e child should bealowed to select the
sex of the second child. The Bombay High Court denied such permission and
Sated thefollowing:

1. Thereisasevereimba ance of maetofemaleratioin Indian society;

2. Thesociety doesnot want agirl child;

3. Thesociety haspreference over amaechild over agirl child;

4. Such atendency to allow artificial techniquesisthe primary factor of the
dwindlingmaetofemderatio.

5. Such practicesare derogatory and offend the dignity of women;

6. ItignoresArticle 51A (€) of the Congtitution, which statesthat it shall be the
duty of every citizen of Indiato renounce practicesderogatory tothe dignity of
women.

2.RajendraPrasad v. Allahabad High Court and another [1998AIl LJ
2380]

It washeld that committing an offence under sections304B and 498A amounted
to“mord turpitude.” Itisthefundamental duty of every citizen*torenounceprac-
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ticesderogatory to thedignity of women™ asper Article 51A of the Constitution.

3.Indian Young L awyer sAssociation v. Sateof Kerala[TheSabarimala
Case] [AIR 2018 SC (Supp) 1650]

TheAyyappatemplein Sabarimalaregionin Keraahasthe provision of re-
sricting entry of women of mendiruating age (10-15 yearsof age) into Sebarimaa
Temple, Kerda

Inthiscase, thereweremany issuesraisedinwhichit wasargued by petition-
ersthat provisonsrelated to therestriction of women entry intemplesare uncon-
stitutional asit violatesArticles 14, 15, 17, 25, 26 of theIndian Congtitution.the
practice of excluding women from thetempleat Sabarimalaisnot an essential
religiouspractice. The Court must declineto grant condtitutiond legitimecy to prac-
ticeswhich derogatefrom the dignity of women and to their entitlement to equa
citizenship. ItisagaingArticle51A (e) of the Condtitution.

A 4:1mgority heldthat thetempl € spractice of excluding women isunconsti-
tutiond. It held that the practice violated thefundamental right to freedom of reli-
gion,Article25(1) of femaeworshippers. It struck down Rule 3(b) of theKerda
Hindu Places of Public Worship Act asuncongtitutional . Rule 3(b) allowed for
Hindu denominationsto exclude women from public places of worship, if the
exclusonwasbased on‘custon’.

A review petitionin the casewasfiled before the constitutional benchwhich
referred the matter further to anine-Judge Bench. In additionto the sabrimala
issue, thenine-Judge Benchwould examinelarger issuesof law likethe prohibi-
tion of women from entering mosgues and templesto genital mutilation among
DawoodiBohrasand the banning of Pars womenwho married inter-faith from
enteringthefiretemple.

FAQs-REALITY CHECK

1. Why arefundamental dutiesimportant?

Thefundamenta dutiesserveasareminder to citizensthat whileenjoying ther
rights, they have aso to be quite conscious of dutiesthey oweto their country,
their society andtotheir fellow-citizens.

2.1sviolation of fundamental duty a punishableoffence?

In caseof violation of fundamental dutiesenshrined inthe constitution by a
citizen and made apunishableoffenceunder statutory provisonssuch asPrevention
of Insultsto National Honour Act, 1971.
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3. How many fundamental dutiesar ethereunder the Constitution of
India?

Origindly teninnumber, thefundamenta dutieswereincressedtodevenby the
86th Amendment in 2002, which added aduty on every parent or guardian to
ensurethat their child or ward was provided opportunitiesfor education between
theagesof six andfourteenyears.

4. My aunt never sent her children toschool and nowthey are7years
old. Isthereany provison under the Constitution for such asituation?

Itisthe Fundamental duty of aparent or guardian, to provide opportunitiesfor
education to hischild, or asthe case may be, ward between the age of six to
fourteenyears.

5.1sstandingup for our National Anthem afundamental duty?

Yes, to abide by the Constitution and respect itsideal sand institutions, the
National Flag and the National Anthem istheforemost fundamental duty of a
dtizen.

6. sFundamental dutiesapart of the Congtitution of I ndia?

Yes, Article-51A istherein Part-1V-A of thelndian Congtitution which states
thefundamentd dutiesof thecitizensof India

7.1sthereadifference between fundamental rightsand fundamental
duties?

Yes, fundamentd rightsarethefreedomsguaranteed by the congtitution, which
can’t betaken away from acitizen. Whereasfundamental dutiesarethemoral
respongi bilitiesof al the citizensthat need to be performed by themin order to
achieve progperity and uphold theunity of thenation.

8.My cousinisaforeign national. Shewasborn and raised inAustralia.
If shevisitsindia, will thefundamental dutiesbeimposed on her ?

No, The Fundamental Dutiesare confined to Indian citizensonly and do not
extendtoforeignersunlikefew Fundamentd Rights.

9.Isthereany fundamental duty under the Congtitution of Indiawhere
| haveto protect my country against any terrorist attack?

Yes, itistheduty of every citizento defend our country against externa en-
emies. All thecitizensare bound to be conscious of any such e ementsentering
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Indiaand aso whenin need, they should beready to take up armsto defend
themsdves

10.1 wasvisiting Taj M ahal when | saw afew boystryingto carvetheir
nameson thewallsinsde. I sthereafundamental duty asacitizentopre-
servesuch monuments?

Yes, our cultural heritageisoneof thenoblest and richest, itisa so part of the
heritage of the earth. Henceit isour duty to protect what we haveinherited from
thepadt, preserveit and passonto thefuture generations. Indiaisone of themost
ancient civilizationsof theworld.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Accordingtoareligioussect, thereisaritual (puja) which can only be
doneby men above 12 year sof age. Theritual consistsof rotating athali
(plate), which containsalighted incensestick and chanting mantra (hymns).
For years, theritual hasonly been doneby men of thefamily. Women are
grictly not allowed to conduct theritual. Twowomen of thesect filed aPIL
againgt such aritual. What can thedecision of theCourt be?

Answer: Such practicesareagainst Article51A (e) of the Condtitution of India
Thefactsof thecaseareactualy Ssmilar to Sabarimala sjudgment. Theletter and
Spirit of the Congtitution must dwaysprevail over superstitiousand discriminatory
practicesof any religion.

*kk*k

PRACTICAL CASE SCENARIONO. 2

TheMinistry of HomeAffair srecently issued anatification by which all
thebar dancingand therelated activitiesshall bebanned entirely. What is
thevalidity of such anatification?

Answer: The Government cannot issuesuch anorder stating thet itisviolative
of Article51A (e) of the Condtitution. Bar dancingin noway isderogatory against
women. Therehave been many Supreme Court judgmentsonthispoint. There-
cent trend of the Supreme Court has been pro-feminism, and the scope of what
practicesarederogatory and what isnot haschanged. Therefore, the Government
cannot passsuch an order. It may regulatethe sameby-passing guidelines.

*k k%
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ASSESSYOURSELF. MULTIPLE CHOICE QUESTIONS

1. Which of thefollowing Fundamental Duty wasintr oduced by the Con-
dtitution (Eighty-sixth Amendment) Act?

a Itistheduty of aparent or guardianto provide opportunitiesfor education
to hischild or asthe case may be, ward, betweentheageof six andfourteen
year's.

b. To safeguard public property and abjureviolence.

c. Togrivetowardsexcellenceinal spheresof individua and collective activ-
ity risesto higher levelsof endeavor and achievement.

d. None of theabove.

2. How many Fundamental Dutieswer eincor por ated by Constitution
(Eighty sxth Amendment) Act, 2002?

a3
b. 2
c. 4
d 1

3. How many Fundamental Dutieswereoriginally therein Article51A
of theCongtitution of India?

all
b. 10
c. 9
d. 12

4. Fundamental Dutiescontained in Article 51A of the Constitution of
Indiaare

a Enforceablewhen some Fundamental Right hasbeenviolated

b. Enforceable per seeventhereisno statute making such duty alega  Duty
c. Not enforceablein the absence of Statute making such duty alegal Duty
d. Not enforceable but neverthe essthey arefundamenta inthe governance

5. The Fundamental duties are intended to serve as a reminder to

a TheJudiciary toadminister justice properly
b. Every citizensto observe basic normsof democratic conduct
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C. The Stateto perform dutiesconferred by the Constitution
d. TheLegidaturewing to makelawsfor thewe fareof the State

6. Which amongthefollowingisafundamental duty under the Congtitu-
tion?

a Todefend the country and render nationa servicewhen called upon todo
S0

b. Tovaueand preservetherich heritage of our compositeculture;

c. Toprotect andimprovethenaturd environment including forests, lakes, riv-
ers, wildlifeand to havecompassonfor living cregtures,

d. All of theabove

7. arethelegal responsibilitiesbestowed uponthe
citizenstoperform.

a Fundamentd rights
b. Fundamental duties
c. DirectivePrinciples
d. Writs

8. Fundamental dutiesconsist of
a Mord duties

b. Civil duties

c. Both (@) and (b)

d. Noneof theabove

9. Which amongthefollowingarenot apart of thefundamental duties?

a Citizensto be pendized/punished by the Parliament for any non- compliance
with or refusal to observeany of theduties.

b. Duty to pay taxes
c. Both (a) and (b)
d. Noneof theabove

10. Topromotehar mony and thespirit of common br other hood amongst
all thepeopleof Indiatranscending religious, linguisticand regional or
sectional diver sities; torenounce practicesder ogatory to thedignity of
women isoneof thefundamental duties. Thestatement is

a Correct
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b. Incorrect
c. Partly correct
d. Noneof theabove

57

ANSWERKEY
2 3 4 5 6 7 10
a d b c C d b a
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TrainingModule

Women and the Constitution —Constitutional Remedies

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women and Constitutional remedies. Thisisthe part of the Legal Awareness
Programme undertaken by National Legal ServicesAuthority in collabora-
tion with National Commission for Women. Resource Personswill findit as
a useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women & remediesavailableto her.

Theoverall content consists of provisionsthat guarantee protection and
safeguard guaranteed to women in formof remedies. Thishasbeenwritten
inaninteractive Question Answer style, inalucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules

Objective

« TO give an overview of the safeguard measures enacted for women un-
der the Constitution of India

» Thewritshave been among the great safeguards provided by the Consti-
tution for upholding therightsand liberties of the people

o Theexpresson‘ prerogativewrit’ referstotheextra-ordinarywritsgranted
by the Sovereign, as fountain of justice, on the ground of inadequacy of
original legal remedies

» High Courtshave powersunder Article 226 and the Supreme Court has
thesimilar power provisioned under Article 32 of the Constitution of India

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsbilitiesin spreading awareness about Constitutional rem-
ediesavailableto women under the Constitution.
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WOMENAND THE CONSTITUTION -
CONSTITUTIONAL REMEDIES

INTRODUCTION

A very sgnificant aspect of the Condtitution of Indiaisthejurisdictionit confers
on the Supreme Court and the High Courtsto issuewritsin case of violation of
any fundamentd right. Infact, thisprovison of * Congtitutional remedy’ hasbeen
described as‘ Heart and Soul’ of thelndian Condtitution by Dr. B. R. Ambedkar.
Thewritshave been among the greet safeguardsprovided by the Condtitutionfor
upholding therightsand libertiesof the people. Theexpresson‘ prerogativewrit’
refersto theextraordinary writsgranted by the Sovereign, asfountain of justice,
ontheground of inadequacy of origind legal remedies.

High Courtshave powersunder Article 226 and the Supreme Court hasthe
similar power provisioned under Article 32 of the Condtitution of India Whenthe
lawsareincons stent with or in derogation of thefundamentd rights, whichare
conferred by Part 111 of the Congtitution, they shal bedeclared void asper judge-
ment and andysi sof the courts, the Courtshave the power to adjudge the Consti-
tutiond vadidity of dl laws.

Article32 providestheright to anindividua to directly approach the Supreme
Court for enforcement of fundamenta rightsinvoking Writ Jurisdiction of the Su-
preme Court. Furthermore, thewritsare generally summoned against the state
and areissued when PILsarerecorded. The Writ Jurisdiction which are pre-
sented by the Constitution, however, have privilege controlsand areoptional in
nature but then they areunbounded initsbresking points. Thecarefulness, inany
case, ispracticed onlegitimate standards.

Hence, obvioudy immenseforcesare vested with the Judiciary to control a
managerid activity whenit encroachesfundamental privilegesof the subjectsor
whenit goespast thesoul of Grundnorm of our nationi.e,, Condtitution of India. It
guaranteesthe Ruleof Law and appropriate check and equdi zationsbetweenthe
three organsof our democracy operating onavote-based framework. Theratio-
nality of writsisvery much synchronized in our Constitutiona arrangementsto
guaranteethat privilegesof national sare not smothered by aself-assertive au-
thoritetiveor Judicid activity.
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WRITSAT AGLANCE

Pur poseof issuance

By issuing thiswrit the Court ordersthe
person detaining ancther personto pro-
ducethe detainee beforethe Court to

enableittoexaminethelegality of de-

tention

Itisusedfor public purposeandto co-
mpe the performanceof publicduties.
Itisinthenature of command requir-
ing any specificact tobedoneor not to
bedoneby any person holding office

Itisissued by asuperior Courttoan

inferior Court or Tribuna to prevent it
fromassumingjurisdictionwhichisnot
vesedinit. Awrit canbeissued againd
aJudgeof aninferior Courtif thet Judge
isinterested inthat caseor isbiased

Itisissued by the High Court or the
Supreme Court toaninferior Court or
abody exercisngjudicid or quas-ju-
dicd functionstoremovetheproceed-
ingsfromsuch Court or body for inves-

tigatinglegdity of thepproceedings

Writs Meaning of writ
HabeasCorpus| Tohavethecorpus
or bring the body
Mandamus A commandor
anorder
Prohibition Toprohibit
Cetiorari Toreview
Quo-Warranto | Toquestionthe
authority?

A holder of anofficeiscalled uponto
show to the Court under what authority
heholdstheoffice. If the Court finds
that theholder of the officehasnovadid
titleitwill oust thepersonby issuing this
writ
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CONSTITUTIONAL REMEDIESAT AGLANCE
[ Fundamenta Rights | [ Article32deaswith ) Article226deds )
can beenforced enforcement of with enforcement of
throughArticles32 fundamentd rights rightsbeforetheHigh
and 226 beforethe Supreme Courts
Court
Fivewritsare (HabeasCorpusWrit]  (MandamusWritissued
providedfor issuedforillegd todirect any Govern-
enforcement of detention, ment, Inferior Court,
fundamentd rights confinement and Tribundl, etc.todoan
arrest actorto
' Certiorari Writissued | Prohibition\Writ , Quo-warranto Writ |
toaninferior Court to issued to prevent issued to check
check thevdlidity of transgression of authority andvdidity
judicid acts powersby L ower of aperson
Court occupying public

+ Istheright to constitutional remedy afundamental right?

Article(s) 32 and 226 of the Constitution, are the Fundamental Right and
functionsasan effectivemachinery for theenforcement of other Fundamentd Rights
ThisArticleprovidesthat if thefundamentd right of anindividud istakenaway or
abridged by the State or any statute, aperson can directly moveto the Supreme
Court (or High Court under Article 226) for theenforcement of his’her Funda-
mental Right. Thisrightisavailableequaly tomenaswell astowomen.

4+What areWrits?

AWritisaforma written order which directsoneto act or aostainfromactingin
aparticular way. Article(s) 32 and 226 of Constitution of India, deal with writ
jurigdiction of Supreme Court and High Court, writsaredes gned to enforcefunda-
mentd rightsand to review theadminigtrative actions. The Congtitution also pro-
videsfor publicinterest litigationswhich canbefiledfor any maiter wheretheinterest
of publicat largeisaffected. Whenever afundamentd right of apersonisviolated or
infringed, hemay approach aHigh Court or Supreme Court for redressal of his
grievance

Knowledge Partner : All India Reporter Pvt Ltd



Wbmen and the Constitution 65

+How many typesof Writsarethere?

Therearefivetypesof Writsthrough which aperson can seek remedy from
High Court or Supreme Court.

« HABEASCORPUS
« MANDAMUS

o CERTIORARI

o PROHIBITION

e QUO-WARRANTO

+ What is*Writ of HabeasCor pus ?
Meaning
« Theterm Habeas Corpus means* To have the body’

General Principle

o ThisWritisused when apersonisdeta ned, confined or imprisonedillegdly

« Any personwho hasbeen arrested or detai ned without following due proce-
durelikewithout warrant, reasons, or isnot presented before M agistrate within
timeframe, then such aperson hasremedy to approach the Court for Writ of
Habeas Corpus

« If thedetentionisfoundtoillegd, the Court may order release of such person

+ Whomay filetheWrit of HabeasCor pus?

TheWrit can a so be exercised against private personswhen aperson has
illegaly or without any authority hasdetained or confined someother person.An
individua can beaminor wife, child, or asthe situation may be, and the affected
person, himsalf or through hisrepresentative, family or any other person, seeks
relief.

+ HowaWrit of HabeasCor pusisfiled?

« Anapplication for habeas corpuscan bemadeby any person onthebehaf of
the prisoner/detenue aswdl| asthe prisoner/detenue himsdlf;

o Aletter tothe Judgementioningillegaitiescommitted on prisonersinjail can
beadmitted,
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« Courtscan aso act suo motu intheinterestsof justice on any information
received by it fromany quarter/source.

4+ What istheWrit of Mandamusand when can it beclaimed?
Meaning
e TheWrit of Mandamusmeans‘ Tocommand' i.e. to order,

General Principle

o Itisacommand issued by the Supreme Court or High Court to direct any
Government, inferior Court, Tribunal, Public authority, Corporation or any other
person having public duty, to do an act or to abstain from doing an act

o Person, against whom theWritisclaimed, should haveaduty to do some-
thing asimposed by Condtitution, astatute, common law or by ruleshavingforce
of law. Such an authority may haveadministirative, legidative, judicial or quasi-
judicdd functioning

« Foringtance, if any public authority abstainsfrom doing something, which by
law or rulesheisbound to do, thenin such cases, aperson affected may approach
the Court for enforcement of such duty

« Theexistenceof an dternate remedy isnot an absol ute bar inthiswrit; how-
ever the person claming must havelegal right to compel performance.

+ What arethenecessary conditionsfor issuanceof ‘Writ of manda-
mus ?
o Error of jurisdiction- Lack or excessof jurisdiction

« Violaionof theprincipleof natura justice- Principlesof ruleagaingt biasand
ruleof audi ateram partem

o Error of law apparent on theface of record

+ What istheWrit of Certiorari and when can it beclaimed?
Meaning

o TheWrit of Certiorari means' To certify’ or * Tocertain’

General Principle

o Writ of certiorari isissued by aSuperior Court to removethe proceedings
fromtheinferior Court or Tribunal or body exercisngajudicid or quasi- judicia
function.

« The Supreme Court or High Court may transfer the matter to Inferior Court
or to some other superior authority for proper consideration or to quash theor-
der/judgment which hasalready been passed by Inferior Court.
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« Itactsasadirectionto Inferior Court asking themtofunctionwithinthelimits
of jurisdiction assigned to them and to prevent them from acting in excess of it.

« Prerequisitetoclamrdief isthat theremust bean error of jurisdiction by the
inferior/lower Court or primafacieviolation of principlesof natura justicei.e.
biased-nessor lack of opportunity.

« Mogt effectiveremedy to right thewrong of aL ower Court.

+ Inwhichwaysa‘'Writ of Certiorari’ isissued?

It cannot beissued againgt purely administrativeor ministerid ordersandthat it
canonly beissued againgt judicid or quasi-judicid orders.

1. Either without any jurisdiction or inexcess

2.Inviolation of theprinciplesof Natura Justice

3. Inoppositionto the procedure established by law

4.1f thereisan error injudgment onthefaceof it

4+ What arethenecessary conditionsfor issuanceof ‘Writ of Certio-
rari’?

1. Anybody of persons

2.Havinglegd authority

3. Todetermine questionsaffecting therightsof subjects

4. Havingtheduty toactjudicidly

5.Actinexcessof legd authority

+ What arethegroundsfor issuanceof ‘Writ of Certiorari’?

1. | Error of Jurisdiction Lack of Jurigdiction

2. | Excessof durisdiction | a Abuseof Jurisdiction

b. Error of law apparent on theface of therecord
c. Violation of Principlesof Natura Justice

+ What istheWrit of Prohibition and when can it beclaimed?
Meaning
o TheWrit of Prohibition astheword suggests, means' To Prohibit’

General Principle

« Through thisWrit, the Supreme Court or High Court preventstheinferior
Court fromtransgressing/ crossingitspowers. Thisisissued by aSuperior Court
toaninferior Court or tribunal or body, to prevent it from usurpingjurisdiction,
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whichisnot legaly vestedinit or to stop it fromviolating principlesof Natural
Judtice

 ThisWritisissued during the pendency of the proceedingsunlikecertiorari,
whichisissued after completion of proceedings

o Prohibition Writ rdliesontheprincipleof ‘ preventionisbetter than cure’ and
resrainstheinferior court beforereaching finality.

+ What arethegroundsof issuanceof Writ of Prohibition?
1. Violation of the Principlesof Natura Justice

2. Absenceor Excessof Jurisdiction

3. Uncondtitutiondity of aStatute

4. Infraction of Fundamentd Rights

+ What istheWrit of Quo-Warrantoand when can it beclaimed?
Meaning
o AWrit of Quo-Warranto means'’ By what authority’

General Principle
« Itisissued to check thesuitability of acandidatefor gppointmentinapublic
office

« Any personwho without any authorization occupiesapublic office, thenthe
Court may ask him/her asto by what authority he claim that position. Heisre-
quiredtojudtify hissitting/ position and if the occupation isfound to be unautho-
rized, then the Court may videajudicid order, oust/removethe person from such
position and in certain Stuationseveningtate the person authorized to occupy it

« ThroughthisWrit, judiciary isempowered to control executiveactioninmat-
ter of gppointment to public office againgt relevant statutory provisons.

+ What arethe necessary conditionsfor issuance of Writ of Quo-
Warranto?

1 | Theofficemust bepublic andit must be created by astatute or by the Co-
nditutionitsdlf

2 | Theofficemust beasubstantiveoneand not merdly thefunction or employ-|
ment of aservant at thewill and during the pleasure of another

3 | Therehasbeenacontravention of the Congtitution or astatute or statutory/
instrument, ingppointing such persontothat office

4 | Thedamshouldbeasserted ontheofficeby thepublic servanti.e. respondent
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FAQs REALITY CHECK

1. My mother hasbeen detained in theprison, if | want apublicofficial
todeliver her infront of theCourt and providevalid reasonsfor her deten-
tion, which Writ can| file?

You canfilethewrit of Habeas Corpus. It isawrit that isenforced in order to
protect thefundamentd rightsand liberty of anindividua against unlawful deten-
tion.

2. Seema, my daughter wastaken into police custody and waspr e-
sented in theCourt. Shewasneither given any lawyer, nor wasgiven a
right to present her case. Can | get the casetransferred to another
court?

Yes, by issuingthewrit of Certiorari, asuit canmovefromaninferior courttoa
superior court. Thewrit of Certiorari can beissued when asubordinate court acts
illegdlly and violatestherulesof naturd justice.

3. My sister was arrested while she was studying in SIS College,
Mumbai. ThePrincipal of thecollegeinfor med my father about thearrest.
For months, thewher eaboutsof my sister wasnot told tomy family. What
can | doinsuch astuation?

You canfileaWrit of Habeas Corpusagainst unlawful detention.

4. 2 weeks ago | went to a police station to file a complaint. The
policeofficer in-chargedid not register my complaint. What remedy do
| have?

You canfileaWrit of Mandamusand the Court can compel himtoregister your
complaint.

5.When can | fileaWrit of Mandamus?
If your legd right hasbeeninfringed you canfileaWrit of Mandamus.

6. One of my colleagues has not cleared the Civil services exam
and yet he posesasa police officer. What can bedonein such asitu-
ation?

If heisnot qualified and hasillegal ly taken possession of the officeof apolice
officer, the Court canissuethe Writ of Quo Warranto and chalengethisposses-
son.
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7.Myfriendisapoliceofficer and hehasaspecial interestin arobbery
casein our district ashe knowsthe accused personally. Can he bere-
moved from thecase?

Yes, aWrit of prohibition can befiledif heisdoing something which exceeds
hisjurisdiction or actscontrary to theruleof natura justice.

8.In caseof error or abuseof jurisdiction which Writ can befiled?
TheWrit of Certiorari.

9.What isWrit of QuoWarranto?

TheWrit of Quo Warranto (by what warrant) isissued to inquire about the
legdlity of aclam by aperson or authority to actinapublic office, whichheor she
isnot entitledto.
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LANDMARK JUDGMENTS

1. Hussainar a K hatoon v. Home Secr etary, Sate of Bihar [AIR 1979
SC 1369]

The present caseisalandmark judgment on the speedly trid of casesthat came
to berecognized asafundamental right of every accused person. Itisafacet of
therightful administration of justice. The Congtitutional obligation uponthe State
toundertakethe protection of rightsof individua sunder Article 21 isinclusive of
theduty toensurethereisaspeedy trid of cases. It d so ensurestheright to access
freelegal servicestothe poor asan essentid part of Article21 of the Condtitution.

Thewrit petition wasfiled beforethe Court for the hearing of therel ease of
under-tria prisonersinthestate of Bihar. Thestate of Bihar wasdirectedtofilea
revised chart showing ayear wisebreak-up of theunder-trial prisonersafter di-
viding intotwo broad categoriesviz. minor offensesand maor offensesthat were
not carried out.

The Court directed theunder-tria prisonerswhosenamesand particularswere
giveninthelig filed by Mrs Hingoranito should berd essad forthwith ascontinuance
of their detentionisillega andinviolationof their fundamenta right under Article21
of the Condtitution becausethey havebeeninjail for aduration exceeding themaxi-
mum term that they should have been convicted for. The Court dsoredized the
plight of under-trid prisonerswhoarefor most times, unawareof their right toobtain
releaseonbail or dueto poverty, are unableto engagealawyer. For this, theneed
for an adequateand comprehengvelegd serviceprogramwascal ledfor.

2.Dr.UpendraBaxi And Ors. (I) v. Sateof U.P.And Ors. [AIR 1987 SC
191]

Thecaseisrelated to aProtective Homein Agrawhere abandoned women
andgirl childrenwerekept, leading inhuman lifeto theextent of having no clothes
towear. Some of them were suffering from diseasesand were being kept along
with the healthy girls. Moved by these pathetic conditionstwo law professors,
UpendraBaxi and LothikaSarkar of Delhi Univergity filedaPIL, seeking court’s
directionsto the State Government to protect the basic human rights of thein-
matesof the protective homeat Agrawhich wasestablished under the provisons
of the Suppression of Immora Trafficin\Women and GirlsAct 1956.

The Supreme Court through Justice Bhagwati made an order giving various
directionsin order to ensurethat theinmates of the Protective Homeat Agra
do not continueto livein inhuman and degrading conditions and that theright
tolivewith dignity enshrinedin Article 21 of the Congtitutionismaderea and
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meaningful for them. He gave certain directionsto the State government run-
ning the home, on the treatment meted out to the girl children and womenin
the Home and with regard to the adequate toil et facilities, hospital facilities
and for providing proper clothingtotheinmates.

3. People sUnion for Democr atic Rightsand Other sv. Union of India&
Others[AIR 1982 SC 1473]

Inthiscase, acomplaint wasfiled dleging violation of Article24 of the Condti-
tution (which prohibitsemploying children bel ow theageof 14 yearsin hazardous
employment) on behaf of childlabourersemployedincongructionwork inDelhi.
Working at afeverish pace, often far beyond theworking hoursfixed by laws
without theminimum daily wagesdueto themlivingin hovels thechildrendying of
mal nutrition frequently becoming victimsof accidents, theseworkerswereforced
to completetheASIAD projectsintime. Theterribleworking and living condi-
tionstowhichtheseworkerswere subjected werefirst brought to public notice by
afact-finding team of the People’'sUnionfor Democratic Rights(PUDR) which
visited someof themajor sitesand interviewed theworkersaswell astheir em-
ployers.

The People' s Union for Democratic Rightsfollowed thisup by filing a
writ petition before the Supreme Court on November 16, 1981, by way of
PIL inorder to issue observance of the provisionsof variouslabour lawsin
relation to the workers employed in the construction work of the ASIAD-
82 projects.

The court by its decision upheld the right of a poor worker to directly
approach the Supreme Court under Article 32 of the Constitution of India
for the enforcement of rights created under various labour laws and particu-
larly under the provisions of Contract Labour (Regulation and Abolition)
Act, 1970, Interstate Migrant Workmen (Regulation of Employment and
Conditions of Service) Act, 1977, Equal RemunerationAct, 1976, Employ-
ment of ChildrenAct, 1970 and Minimum WagesAct, 1948. The Supreme
Court extended the scope of the meaning of Article 21 of the Constitution
(righttolife) toincludetheright tolivelihood dongwith the‘right to livewith
basic humandignity’.

4. Bandhua Mukti Morchav. Union of India & Ors. [AIR 1984 SC
802]

The petitioner Bandhua Mukti Morchaisan NGO which worksfor the
welfare of the people. Whilethey were conducting asurvey, they found some
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stone quarriesin Faridabad where the workmen were operating in extremely
dangerous situations. Theworking conditionswerevery unhygienic and un-
suitablefor these workerswho had come from different parts of the country
towork here.

The petitioner wroteal etter to Justice Bhagwati regarding theworkplaceand
working conditions of thoseworkmen. Thisletter wastaken asawrit petition
under Article32 of the congtitution and acommission wasmadeto enquire about
thedlegationsput forth by the petitioner. Theallegationswere proved right asper
thefindings of the commission and therewasinfringement of therightsof the
labourers.

Inthejudgment, the Court discussed theimportance of protecting children’s
rightsto education, health, and development in ensuring India’ sprogressasa
democracy. Whilerecognizing that childlabor could not be abolished immedi-
ately dueto economic necessity, the Court found that pragmatic steps could be
takento protect and promotetherightsof children inthe poverty-stricken and
vulnerable populationsof Indian society.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Anjai wasrecruited asasubject expert under ZillaParishad School Wardha
fromwomen category. It wasspecifically mentioned under the gppoi ntment | etter
that shewas appointed for Wardhaonly. But after afew yearsof her joining,
Government declared it assurplusand shea ong with someother employeestrans-
ferred to JAgaon. But oneyear later shecameto know that thereapost vacantin
Wardhaand sheapplied for transfer asshehad avery smal baby and her mother
inlaw wasnot well. Inthemeanwhileama e candidate got transferred toWardha
and Anjali’stransfer gpplication wasdismissed. What remedy isavailablewith
Andi?

Anjai isappointed under women category and in her gppointment letter itis
specifically mentioned that sheisappointed for Wardhaonly. But shewastrans-
ferred to Jalgaon. Anjai canfileawrit petition under Article 226 totheHigh
Court for issuanceof transfer order in her favour under thewrit of Mandamus.

*kk*k

PRACTICAL CASE SCENARIONO. 2

‘Seema whoisemployed asateacher inaprivately managed aided school in
the State of Haryana. Shewaspaidlesssalary and dearnessa lowanceaspadto
theteachersemployed in Government Schools. Shechallenged it by filing a\Writ
Petition. It was contended by theAuthoritiesthat * equal pay for equa work’ isnot
afundamental right and henceawrit petition cannot befiled.

Inthe above example, the contention of the authoritiesisincorrect and base-
less. Theprincipleof ‘ equa pay and equa work’ , though not afundamental right,
iscertainly acongtitutional goal and therefore, capable of enforcement through
congtitutional remediesunder Article32 of theCondtitution of India

*k k%

PRACTICAL CASE SCENARIONO.3

AzrawasmarriedtoAasif Khan at the age of 20 yearson 10" August 2005.
After 15 yearsthey had someargumentswith each other and Aasif divorced her
throughtalag-e-biddat (Triple Ta ag). She had never goneto school and sheisnot
awareof any lega provisons. Isthereany remedy for her under Constitution of
India?
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Azramay fileawrit petitionto theHigh Court under Article 226 of the Consti-
tution of India, tripletalag isillegal anditinfringesthe Article(s) 14, 15, 21 and
25 of the Condtitution. Tripletalaq isapractisewhich givesaman theright to
divorceawifeby uttering tal aq threetimesin one sitting without wife'sconsent.
Supreme Court inoneof theleading judgment of ShayaraBanov. Unionof India
(AIR 2017 SC 4609) declared tripletalag asuncondtitutional.

*kk*k

PRACTICAL CASE SCENARIONO.4

Aman hasabusinessof toursand travels, but hewasactudly involvedin bus-
nessof illegal businessof pistol sellingwithout alicense. Anjdi hiswifedid not
know anything about it. On 10" August 2020 policearrested Aman and two day's
later Anjai wasa so arrested for concedling thefactsand beinginvolvedinillegal
business. Isthereany remedy availablewithAnjai?

Anjai isinnocent asshewasunawareof theillegal businessher husband was
carryingandthepolicehaveillegdly detained her. Shecanfileawrit petition under
Article 226 of the Congtitution beforethe High Court.

*kk*
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Which of thefollowing Writsisissued by an appropriatejudicial body
in order tofreeaperson who hasbeenillegally detained?

a Prohibition

b. Habeas Corpus
c. Certiorari

d. Quo-Warranto

2.Mandamusisaprerogative Writ, it liesagainst
a Parliament not to enact on aparticular subject
b. Anyoneto enforceacontractual obligatory

c.A publicauthority torestrainit from acting under alaw which hasbeen de-
clared uncondtitutiond

d. A company

3.CertiorariisaprerogativeWritissued to
a Stopinferior courtsfrom violating theprinciplesof naturd justiceonly

b.A judicia body ontheground of wantsor exce sof jurisdiction or violation of
theprinciplesof natural justice

¢. Compel some publicauthority to perform someduty
d. Noneof these

4. TheSupreme Court and theHigh Courtshave power toissuepre-
rogativeWrits, it is
a Not clear sofar

b. Not permissiblefor the Supreme Court to admit apetition without acertifi-
catefromthe High Court

c¢. A mandatory condition that apetitioner must approach aHigh Court first
d. Permissiblefor the Supreme Court to entertain apetition

5. Prohibition and Certiorari areWritsissued against
a Government
b. Individuals
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c. Courts
d. Legidature

6. Writ of certiorari isissued .

a After thedecisonisgiven by thelnferior Court or Tribunal
b. Beforethedecisionisgiven by thelnferior Court or Tribunal
c. Inboth the conditions stated above

d. Noneof theabove condition

7.When aWritisissued toan Inferior Court or Tribunal from exceed-
ingitsjurisdiction or acting contrary totherulesof natural justiceit is
called aWrit of .

a. Prohibition

b. Quo-warranto
c. Certiorari

d. Mandamus

8.Inthelndian Constitution, the power toissueawrit of HabeasCor-
pusisvested with .

a The Supreme Court and High Courts
b. The Supreme Court only

c. TheHigh Court only

d. The Subordinate Courts

9.Under theWrit of Mandamus, theCourt can

a. Ask the person to be produced

b. Order to transfer the casefrom one Court to another
c.Asktolet apersonfreefor atemporary period

d. Direct the Government to do or not todo athing

10. TheHigh Court hasthepower toissuewritsunder
a Article227
b. Article 226
c.Article225

d.Article224
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ANSWERKEY
1 2 3 4 5 6 7 10
c b d C a c b
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TrainingModule

MARRIAGE & DIVORCE

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
thevarious personal lawsdealing with Marriage and Divorce. Thisispart of
the Legal Awareness Programme undertaken by the National Legal Services
Authority in collaboration with the National Commission for Women. Re-
source Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion, and enlighten the Resource Personson
various enactmentsdealing with Marriage and Divorce.

The overall content has been written in an interactive Question Answer
style, inalucid and ssimplelanguage.

NALSA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

To give an overview of the Scheme made under The Hindu Law, The Mus-
limLaw, ThePars Law, The Christian Law, the Special Marriage Act con-
cerning Marriageand Divorce.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about the Marriageand
Divorce provisionsunder various enactments.
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FAMILY LAW: MARRIAGEAND DIVORCE

Indiabeing asecular country hasawiderangeof religionsthat are practiced
fredly. Each community hasitsownfamily law. Hindus, havether separatefamily
lawsso havetheMudims. Chrigtians, Pars's, and Jewstoo havetheir own sepa-
ratefamily laws.

Peopl e solemnize marriagesin accordancewith religiousritua sand ceremo-
nies, whicharemostly codified by statutory personal laws. Therefore, the matri-
monial lawsin India, including lawson marriage, divorce and other connected
issues, areessentia ly governed by the personal lawsof the partiesdepending on
theirrdigion:

e Hindu: HinduMarriageAct, 1955.

e  Mudim: Mudimmarriageisacontract under Mudimlaw.

e  Chrigian: Indian ChrisianMarriageAct, 1872 andthe DivorceAct, 1869.

e Pardg:Pars Mariageand DivorceAct, 1936.

InIndia, wehave another aspect of family law, which can comeinto operation
if partieschooseto begoverned by it. Any two personsbel onging to any commu-
nity or nationality may opt to marry under the Specid MarriageAct, 1954. Thisis
acivil legidation and partiesfromall religions, caste or community can elect to
marry and get divorced according to the provisonsof theAct. Thereisauniform
family law applicableto both persons, though they professdifferent faiths, once
they marry under theAct.

Under the Congtitution of India, all aspectsof personal law arein theconcur-
rent list (Entry 5). Both Parliament and the state legid atureshave power tolegis-
latein respect of them. Apart fromlegidation relaing to Mudimwakfsand Hindu
endowments, statelegid atureshave not exercised thispower to any appreciable
extent. Theentirecodified Hindulaw hasbeen enacted by the Union Parliament,
though some state | egidl ature have made some modifications; for instance, the
Uttar Pradesh enactment, the Hindu Marriage (the Uttar Pradesh Sanshodhan)
Adhinyam, 1962 hasmade, inter aia, cruelty aground of divorce. Thismay be
deemed to be superseded by the Marriage L aws (Amendment) Act 1976, which
made cruelty aground of divorce. The Shariat Act, 1937 and the Dissol ution of
Muslim MarriageAct, 1939; were passed by Central legidature. Sowerethe
Pars Marriageand DivorceAct, 1936; the Christian MarriageAct, 1872 andthe
Indian DivorceAct, 1869 and severa Hindu personal law reform enactments
beforeindependence.
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Marriage

<4 Introduction

Indiaistheonly country intheworld that permitspersonsbe onging to different
religionstofollow their own persona lawsbased onreligion. Therefore, inrepect
of persona matterslikemarriage, divorce, success on and maintenance, different
persond lawsarefollowed, depending on thereligion of the person, whichgive
riseto different marriagelaws, successionlawsand divorcelaws, applicableto
different rligionslikeHindusm, Idam, Christianity and Parsis. Thus, theHindus
aregoverned by theHindu MarriageAct, 1955, theMudimsaregoverned by the
tenetsof Holy Quran, the Christiansaregoverned by the Christian MarriageAct,
1872 and Parsisaregoverned by Pars Marriageand Divorce Act of 1936 other
laws. Inaddition, thereexistsasecular law providing for acivil form of marriage
known asthe Special MarriageAct, 1954. Thiscan be availed by the persons
domiciledinIndiaregardlessof their faith.

Lawsrdating to marriage havebeen clearly codified in different Actsthat are
applicableto peopleof adifferent reigion. Theseactsare:

1. TheConverts Marriage DissolutionAct, enacted during 1866
Thelndian DivorceAct, enactedin 1869

Thelndian Christian MarriageAct, enacted during 1872
TheKazisAct, enacted during 1880

TheAnand MarriageAct, enactedin 1909

Thelndian SuccessionAct, enacted during 1925

TheChild Marriage Restraint Act, enacted in 1929

ThePars Marriageand DivorceAct, enacted in 1936
TheDissolution of Mudim MarriageAct, enacted during 1939
The Specia MarriageAct, enacted during 1954

TheHindu MarriageAct, enacted during 1955

TheForeign MarriageAct, enactedin 1969 and

13. TheMusimWomen (Protection of Rightson Divorce) Act, enactedin
1986.

© O N O WDN

SE o

HINDUMARRIAGEACT, 1955

TheHindu MarriageAct wasenacted by Parliament in 1955 to amend and to
codify marriagelaw amongst Hindusaswel | asregul ating theinstitution of mar-
riage (including vaidity of marriageand conditionsfor invaidity). TheAct aso
regul ates other aspectsof personal lifeamong Hindus. It providesguidancefor
Hindusto bein asystematic marriage bond.
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4+ ToWhomdoestheHindu MarriageAct apply?

TheAct appliesto[Section 2] :

a AnypersonwhoisaHinduby religioninany of itsformsor develop-
ments, including aVirashaiva, aLingayat or afollower of the Brahmo, Prarthana
or AryaSamam,

b. AnypersonwhoisaBuddhist, Jainaor Skhby religion, and

c. Any other person domiciledintheterritoriesto which thisAct extends
whoisnotaMudim, Christian, Pars or Jew by religion, unlessit isproved that
any such person would not have been governed by the Hindu law or by any
custom or usage as part of that law in respect of any of the mattersdealt with
hereinif thisAct had not been passed.

Theexpresson“Hindu” will dsoincludeany personwho, thoughnot aHindu
by religionis, nevertheless, aperson to whom thisAct appliesby virtue of the
provisonscontainedin Section 2.

4+ WhoareHindus, Buddhists, Jainasor Skhs?

Thefollowing personsareHindus, Buddhists, Jainasor Skhsby religion, asthe
casemay be:

a  any child, legitimateor illegitimate, both of whose parentsare Hindus,
Buddhists, Jainasor Skhsby religion;

b.  anychild, legitimateorillegitimate, oneof whose parentsisaHindu, Bud-
dhist, Jainaor Sikh by religionand who isbrought up asamember of thetribe,
community, group or family towhich such parent bel ongsor belonged; and

c. anypersonwhoisaconvert or re-convert to the Hindu, Buddhist, Jaina
or Skhreligion.

+ Towhom Hindu MarriageAct doesnot apply?

a toconvertsfromtheHindutotheMohammedanfaith;

b. totheHinduconvertsto Chridtianity;

c. totheillegitimatechildrenof aHindufather by Christian mother andwho
arebrought upasChrigtians,

d. tothemembersof any Scheduledtribewithinthe meaning of clause (25)
of Article 366 of the Congtitution unlessthe Central Government, by natificationin
the Official Gazette, otherwisedirects.

4+ IsHindumarriagea Sacrament or aContract?

Asdefined by Paras Diwan, “ It hasthe semblance of both. It hasasemblance
of acontract asconsent isof someimportance; it hassemblance of asacrament as
inmost marriagesasacramental ceremony isstill necessary.”
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4+ What areconditionsfor avalid Hindu marriageasprovided by
theHindu MarriageAct, 1955?

Section 5 of TheHindu MarriageAct specifiesthat certain conditionsthat have
tobecomplied for solemnization of amarriage:

a  Thepersonsgetting married must beunmarried or must not havealiving
spousefromther previousmarriage.

b. Thelega ageforawomanis18yearsandforamanis21years.

c. Thesanity of mindisnecessary for both the parties and they must be
capableto givether consent tothemarriagefredly.

d. Thepersonsgetting married must bementdly fit for themarriagei.e. they
must not besuffering from any mentd illness.

e.  Boththebrideand groom should not be‘ sapindas’ of each other except if
itisallowed under their respective custom or usage.

4+ What arevoid and voidableHindu Marriages?

A marriagemay bedeclared voidif:

a  Either party isunder age. Thebridegroom should be of 21 yearsof age
andthebrideof 18 years.

b.  Either party isnot of aHindu rdigion. Boththebridegroom and thebride
should beof theHindurdigion at thetimeof marriage.

c. Either party isaready maried. TheAct expressvely prohibitspolygamy.
A marriagecan only besolemnizedif neither party hasaliving spousea thetimeof
marriage

d. Thepartiesaresapindasor withinthedegreeof prohibited relationship.

A marriagemay later bevoidable (annulled) if:

a  Either party isimpotent, unableto consummeatethemarriage, or otherwise
unfitfor theprocreation of children.

b.  Oneparty did not willingly consent. In order to consent, both partiesmust
be of sound mind and capabl e of understanding theimplicationsof marriage. If
ether party suffersfromamental disorder or recurrent attacksof insanity or epi-
lepsy, then that may indicate that consent was not (or could not be) given. Like-
wise, if consent wasforced or obtained fraudulently, then the marriage may be
voidable.

c. Thebridewaspregnant by another man other than the bridegroom at the
timeof themarriage.
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4+ What arethecustomary ceremoniesrequired for avalid Hindu
marriage?

Section 7 of theHindu MarriageAct recognizesthat there may bedifferent,
but equally valid ceremoniesand customsof marriage. Assuch, Hindu marriage
maly be solemnized in accordance with the customary rites and ceremonies of
ether thebride or thegroom. Theseritesand ceremoniesincludethe Saptapadi.

4+ HowisaHinduMarriageregistered?

A marriage cannot beregistered unlessthefollowing conditionsarefulfilled:

a aceremony of marriagehasbeen performed; and

b. thepartieshavebeenlivingtogether ashusband and wife.

Inaddition, the partiesmust have been residing withinthedistrict of theMar-
riage Officer for aperiod of not lessthan 30 daysimmediately preceding thedate
onwhichtheapplicationismadeto himfor registration.

Further, Section 8 of theHindu MarriageAct alowsthe State Government to
makerulesfor theregistration of Hindu marriagesinthe particular State, espe-
cidly with respect torecording the particularsof marriageasmay beprescribedin
theHindu Marriage Register. Regigtration provideswritten evidence of marriage,
Andtherefore, the Hindu Marriage Register should beopenfor inspectionat all
reasonabl etimes (alowing anyoneto obtain proof of marriage) and should be
admissibleasevidenceinacourt of law.

Any person contravening any rulemadein thisbehalf will be punishablewith
finewhich may extendtoRs. 25.

MUSLIM MARRIAGE

Asper Mulla, Marriage (nikah)is defined to be contract which hasfor itsob-
ject theprocreation and thelegdizing of children.

TheMudimlaw hasbeen derived from variouscodified and uncodified sources
suchas, Quran, Ijma, Qiyas, customs, urf, precedents, equity and variouslegida
tions Thereare4 mgor sunnischoolsof thoughts: hanifa, hanabli, mdiki and shafal.
Thesefour schoolsrecognize each other’svaidity and they haveinteractedin
legd debateover thecenturies. InIndia, Hanifaschool of 1damiclaw isdominant.

+ What isthedefinition of Marriageunder Mudim Law?

A marriageunder Mudim law isthelegal contract between abrideand bride-
groom; the contract of 1damic marriage. NikahisanArabic term used for mar-
riage which means contract. The Quran specifically refersto marriage as
“MithegunGhalithun”, which means* astrong agreement”.
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Nikahisacontract that resultsintheman and womanlivingwith each other and
supporting each other within thelimits of what hasbeenlaid down for themin
termsof rightsand obligations.

Ibn Uthaimeen takes an even more comprehensive view of theinstitution of
marriagein hisdefinition, “Itisamutual contract between aman and awoman
whose goal isfor each to enjoy the other, become apiousfamily and asound

odey’.

4+ What aretheessential conditionsof Nikah?

Only onthefulfillment of thefollowing conditionsaman and awoman are
proclaimed ashusband and wifeand can livetogether and carry ontheir marita
duties. Theseare:

a AMudim marriage mandatesaproposal ‘ 1jab’ from one party and accep-

tance’ Qubul’ fromtheother sde.

b. The proposal and acceptance must both be expressed at onemeeting. The
acceptance must be corresponding to what isbeing offered. Themarriage
must beeffectively immediate. If theWali says| will marry her toyou after
two months, thereisno marriage.

c. Thepartiesmust belegally competent i.e., they must be saneand adults.

d. Theremust betwo maeor onemaleand two femal ewitnesses, who must be
saneand adult Mahomedan present and hearing during the marriage pro-
posa and acceptance (whichisnot neededin ShiaLaw).

e. Nather writing nor any religiousceremony isneeded.

4+ WhatisMahr?

Mahr isthe consideration for the contract of marriage between the parties. It
may beintheform of money and/or goodsgiven by the BridegroomtotheBride
incondderationfor themarriage. Itisan essentid eement of Mudimmarriageand
isexclusvey reserved for theuse of thefemal e partner. Payment of Mahr could
beimmediate (prompt), or deferred.

4+ Whatistheruleregarding Witnessesin amudim marriage?

According to Iamiclaw, awitnessshould be sane, adult and reliable. This
requirement isgender/faith neutral. Hence, theMudim Marriage Certificatere-
quiresto bewitnessed by ‘ two adult witnesses of good character’.

e 2mencanbethewitness.
e 1manand2womencanbethewitness.
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¢  Only women, peopleof unsound mind and minorscannot bethewitness,

4+ Whatismeant by Sahih?

Sahihmeansvalid marriage. A valid marriageisonewhichisconstituted in
accordance withthe essential conditionsprescribed earlier. It confersuponthe
wife; theright of dower, maintenance and residence, imposeson her obligationto
perform her spousal dutieswith him and observeiddet.

4+ What aretheeffectsof aValid Marriage?

« Thecohabitation between the husband and thewife becomeslawful.

 Thechildrenbornout of avalid marriagearel egitimateandthey havetheright
toinherittheir parent’sproperties.

o Mutudl rightsof inheritance between husband and wifeareestablished. That
isto say, after the death of the husband, thewifeisentitled toinherit the
husband’ spropertiesand after thewife sdesth, husband may asoinherit her
properties.

« Prohibited relationshipsfor purposesof marriage are created between the
husband and wifeand each of themisprohibited to marry therdationsof the
other within prohibited degrees.

« Thewifée srighttocdamdower isfully established just after thecompletion of
marriage.

« Themarriagegivestothewifeasotheright of maintenancefrom her husband
withimmediateeffect.

o After thedissolution of themarriage, thewidow or thedivorced wifeisunder
an obligationto observethelddat, during which shecannot remarry.

4+ Whatisthelrregular Marriageor Fasd?

Fasid meansirregular Marriage. It springsfrom caseswhich render themar-
riageirregular only solong asthe causewhich crestesabar and themoment these
barsareremoved theincapacity endsand the marriage becomesvalid and bind-
ing. Theseunlawful unionsare:

e Maryingafifthwife

e Marryingawomanundergoingiddat.

e Maryinganon-Mudim.

e  Absenceof proper witnesses.

e Woman goingfor asecond marriageeven after the existence of thefirst
mariage.
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e  Marrying pregnant women.
e  Marryingduring pilgrimage.
e Marryingowndivorcedwife.

Anirregular marriagehasno legd effect before consummeation but when con-
summeated giveriseto severa rightsand obligations.

+ What ismeant by Batil?

Batil meansvoid marriage. A marriagewhichisunlawful fromitsbeginning. It
doesnot createany civil rightsor obligationsbetween the parties. Theoffspring of
avoid marriageisillegitimate. They areoutcomeof:

a  Mariagethroughforced consent.

Furdity of husband.

Marriage prohibited ontheground of consanguinity.
Marriage prohibited ontheground of affinity.
Marriage prohibited ontheground of fosterage

T Q0T

4+ WhatisMutaMarriage?

Theterm means‘ PleasureMarriage . Itisatemporary agreement for alimited
timeperiod, uponwhich both the partiesagreed. Thereisno prescribed minimum
or maximum timelimit, it can befor aday, amonth or year(s). Themarriage
dissolvesitsdf after theexpiration of thedecided period,

However, if no suchtimelimit wasexpressed or written, themarriagewill be
presumed permanent. Thistypeof marriageisprohibited by the Sunni Mudims.

4+ Howisamarriageregistered under Mudim Law?

Regidration of marriagein Mudimsiscompul sory and mandatory, asaMudim
marriageistreated asacivil contract. According to Section 3 of Mudim Mar-
riagesRegisrationAct, 1981, every marriage contracted between Mudimsshdl
be registered within 30 days from the conclusion of the Nikah Ceremony.
Nikahnamaisatypeof legal document in Mudim marriageswhich containsthe
essentid conditions/detall sof themarriage.

+ What aretheparticularsof aNikahnama?

AccordingtotheMudimMarriagesRegistrationAct, 1981, aNikahnamacon-
tans

o Paceof marriage(with sufficient particularstolocatethe Place.)
e Full nameof thebridegroom
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° AQB

e Address

e  Full nameof bridegroom’ sfather
e  Whetherfatherisaiveor dead

o  Civil condition of the bridegroom at thetime of marriagewhether —Un-
married Widower Divorced Married, andif so, how many wivesaredive

e  Sgnatureor thumbimpressonof thebridegroom/Vakil/ Guardian according
asthe Nikah was performed in person by the bridegroom or through hisVakil or
Guardian

e Full nameof Nikah-Khan (that isthe person conducting the Nikah Cer-
emony.)

e  Sgnatureof the Nikah-Khan (i.eperson conducting the Nikah Ceremony
withdate.)

e  Amount of dower fixed
e  Manner of payment of dower
o Nameof witnesseswith parentage, residence and address

SPECIAL MARRIAGEACT, 1954

The Specid MarriageAct dedlswith inter-caste and inter-religion marriages.
Inter caste marriageisamarriage between peopleof two different castes. TheAct
isaspecial law enacted to providefor auniqueform of marriage by registration
wherein the partiesto the marriage do not haveto renouncetheir religion.

+ Whatistheapplicability of theAct?

TheActisapplicabletoal, i.e,, Hindus, Mudims, Christians, Skhs, Jains, and
Buddhistsmarriages. ThisAct appliesnot only to Indian citizenswho belong to
different castesand religionsbut a so to Indian nationa swho live abroad.

4+ What aretherequirementsunder theAct?

Thefundamenta requirement under thisAct for avalid marriageisthe consent
of both partiesto themarriage. Other conditionsto qualify for amarriageunder
thisActare:

a  Thebridegroom must beat least 21, and at thetime of themarriage, the
bridemust beat least 18 yearsof age.
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b. Atthetimeof their marriage, both partiesmust beunmarried and should
not haveany living spouse.

c. Thepartiesshould bementalyfit, i.e., they must be sane at thetime of
marriage.

d. They should not berel ated to themsel vesthrough blood rel ationships.

+ Howisamarriageregistered under the Special MarriageAct in
India?
Theprocedure appliesfor amarriage under the Special MarriageAct:

1. Theapplicantsmugt fulfill al therequirementsgivenunder theAct.
2. Applicationto Marriage Officer
3. PublicNoticeand Objection

ApplicationtotheMarriageOfficer:

Thedigrict jurisdiction may beinvoked inwhich either of thetwo partieshasa
permanent resdence (must livetherefor at least 30 daysprior to thenoticebeing
submitted). To gpply, reach the chosen district marriage officer (either theintend-
ing husband or theintending wiferesides). The gpplication should bewrittenin
accordancewith theformat set out in the Second Schedule.

Public Noticeand Objections:

Onreceipt of duly signed application by themarriageofficer, hewill issuea30-
day public noticeto raise objectionsto theintended marriageif any. Theobjec-
tionsgenerdly relateto non-compliancewith theconditionsreferredtoin Section
4. If the conditionsare duly met and no such objectionsareraised, amarriage
certificate should be entered inthe Marriage Certificate Book. Here, both the
intending partiesand thewitnessesarerequiredto sign.

Themarriage under thisAct can be said to beduly solemnized and registered
after having completed al of theabovesteps.

4+ What arethedocumentsneeded on theday of solemnization of
marriage?

Thefollowing documents are needed al ong with 3 witnesses on the day of
olemnization:

1. Proof of Age

2. AddressProof

3. Affidavitwithregardto Maritd Status
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4.  Non-Reationship between the partieswithin the degree of prohibition.
5. Passport szePhotos.

4+ What arethepowersgranted totheMarriage Officer ?
Inreceiving an objection, marriage officersaregranted thefollowing rights:
e  Summoningandenforcingwitnesses attendance.

e Examiningthewitnesseson oath.

e  Demanding documentsto produce.

e  Demandingtheevidenceonéffidavits.

e Issueof commissonsfor thewitnessscrutiny.

+ What will happen toall theunr easonableobjections?

If themarriage officer believesthat the objectionsreceived isnot reasonable
andisnot madein good faith, the person making the objection may beonthe
receiving end of objective costsof up to Rs. 1,000. The sum received will be
awarded to the parties of the proposed marriagefor thispurpose.

4+ Whenisamarriagesolemnized under theAct?

After clearing objections, if any filed, themarriage may be solemnized at the
expiry of 30days. Thenaticeisvalidfor 3months. Beforethe marriageissolem-
nized, the partiesand three witnesses should sign declarationsin the prescribed
forminthe presence of the marriage officer. The marriages can be solemnized
either within areasonabl e distance from the office of the marriage officer or at
such other placesasthe partiesmay wish.

+ Whatismeant by ‘Registration of Marriage Celebrated in Other
Forms?

Any marriage celebrated, with the exception of those solemnized in accor-
dancewith these provisions, may beregistered by amarriageofficer under Chap-
ter 111 of theAct, subject to the condition that amarriage ceremony has been
conducted for the partiesunder any of theActsand that thecouplehassinceled a
marita life. Besidesthat, the conditionsfor the conduct of marriage specifiedin
thisAct shdl apply.

4+ Whenisamarriagevoid under theAct?
Any marriage solemnized under thisAct shdl benull andvoid, if:
a  Any of theconditionsspecified under section4 hasnot beenfulfilled, or

b. Therespondent wasimpotent at thetimeof themarriageand at thetimeof
theinditution of thesuit.
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4+ Whenisamarriagevoidableunder theAct?
A voidablemarriage can beannulled by adecreeof nullity if:

a Themarriage hasnot been consummated owing to thewilful refusal of the
respondent to consummatethemarriage, or

b. Thewifewasit thetimeof the marriage pregnant by some person other than
thehusband, or

c. Theconsent of either party to the marriage was obtained by coercion or
fraud, asdefined inthelndian Contract Act, 1872 (9 of 1872).

CHRISTIAN MARRIAGE

Thereareanumber of enactmentsin Indiathat deal with Christian marriages
and matrimonid causes. They are:

Thelndian ChrisianMarriageAct, 1872,
TheMarriagesVdidationAct, 1892,

TheCochin Chrigtian Civil MarriageAct, 1905,

Thelndian Matrimonia Causes(War Marriages) Act, 1948,
The ConvertsMarriage DissolutionAct, 1866, and
Thelndian DivorceAct, 1869.

-0 Q0 o

4+ Whocan solemnizeaChristian marriageunder theChristian
MarriageAct, 18727

A Chrigtian Marriage can be solemnized by any personwho hasrecaeived epis-
copd ordination. And it should be solemnized according to therules of the Church
of whichheisaminister.

a. by any Clergyman(amale priest especially in achurch) of the Church of
Scotland given that such amarriageissolemnized according to therules,
rites, ceremonies, and customsof the Church of Scotland

b. by aMinister of Religionlicensed under thisAct

c. inthepresence of aMarriage Registrar appointed under thisAct

d. by any person licensed under thisAct to grant certificates of marriage be-
tweenIndian Chrigtians

+ Isthereanytimeprovided for solemnizingmarriageunder the
Act?

Yes, al marriage under thisAct shall be solemnized between the stretch of 6
am.inthemorningand 7 p.m.intheevening.
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+ Isthereany placeprovided for solemnizingmarriageunder the
Act?

Yes, no Clergyman of the Church of England can solemnizeamarriageinany
placeother than achurch unlessthereisno churchwithinfivemilesdistanceby the
shortest road from such place or unless he hasreceived aspecia licensethat
authorizeshim to do so under the hand and seal of the Anglican Bishop of the
Dioceseor hisCommissary.

4+ What isthe‘Noticeof intended marriage’ under theAct?
Whenever amarriageisintended to the solemnized one of the personsintend-
ingmarriageshd| givenoticeinwriting. Thenotice should bein accordancewith
theform containedin the First Scheduleand to be sent totheMinister of Religion
whom he/shedesiresto solemnizethemarriage. Thenoticeshdl thereininclude
thefolowingdetalls
a thefirst name, last nameand the profess on of each of the personsintending
toget married

b. theplaceof resdenceof each of them
c. thetimeduringwhicheachhaslivedthere

d. thechurchorareadwellinginwhichthesolemnizing of themarriageisto
takeplace.

4+ Howissuchnoticepublished?

OncethencticeisddiveredtotheMinister of Religion, heshdl affix thenotice
in some congpicuouspart of the Church.

4+ Whatif oneparty tothemarriageisaminor?

When one of the partiesintending to get married isminor, theMinister isre-
quired to send thenoticetothe Marriage Registrar of thedistrict within 24 hours.
And, if therearemorethan 1 Registrar of such district, heshould sendit tothe
Senior MariageRegidtrar.

4+ What aretheconditionsfor certification of marriagesof I ndian
Chrigians?

1. Theage of theman who wantsto be married will not beunder 21 yearsof
ageand theage of thewoman who wantsto bemarried shal not beunder 18
yearsof age.

2. Neither of the partiesintending to be married shal | haveawife or husband
dill living.

3. Two crediblewitnesses areto be present at thetime of marriage.
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PARSI MARRIAGE

A “Pard” meansaPars Zoroadtrian. ThePars Marriageisasoregarded asa
contract though areligious ceremony of Ashirvad isnecessary for itsvalidity.
‘Ashirvad’ literally meansblessings. A prayer or divineexhortationto the parties
to observetheir marital obligationswithfaith. Pars Marriageand DivorceAct
1936 governsthemarriageand divorce of peoplebel onging to thecommunity.

4+ Whenisthemarriagenot valid under Pars Law?

o Marriageisnot vaidif both the contracting partiesarerelated to each other
inany of thedegreesof consanguinity i.e. peopledescended fromthesame
ancetors.

o InPars Law, amarriageisnot validif itisnot solemnized by thepriestin
presenceof two Pars witnesses.

o Amarriagewill not be considered if themaleisnot 21 yearsold and the
femalehasnot completed 18 yearsof age.

Evenif themarriageisnot valid asper the pointsgiven above, any child of such
marriagewho would have beenlegitimate had themarriagebeenvalid, shall
belegitimate.

LANDMARK JUDGMENTS

1. Abdul Rahimv. Padma[AIR 1982 Bom 341]

Inthiscase, thehusband wasM udim and thewifewasHindu. They weremarried
inanother country under theBritish MarriageAct (BML) prior totheenactment of
ForagnManagementAct (FMA) in1966. After thet, they cametoIndia Atthetime
of thedivorce, it wasobserved that FM A isacompletecodeinitself and appliesto
marriagessolemnized abroad. Thus, it washeld that the present caseshd | begov-
erned by section 18 (1) of FMA read d ong therdevant provisonsof Specid Mar-
riageAct (SMA) and theldamic methodsof talag shal not begpplicable. Inthis
case, FMA wasapplied retrospectively. If amarriageisfinalized asper Foreign
MarriageAct or Special MarriageAcct, then persona lawsarenot gpplicableand
theprocessof divorce hasto bethrough therespectiveActsonly.

2. Biswanathv.Anjali Mitra[AIR 1975 Cal 45]

Inthiscase, themarriage of acouple married under the Specid MarriageAct,
1954 wasdissolvedin 1958. Thedivorced wifere- married another manwithin 1
year of thedivorce. Thequestion arose beforethe courtswhether the second mar-
riageisvalid or not. As per section 30 of the Special MarriageAct, 1954, itis
mandatory towaitfor 1year after theearlier marriageisdissolved. Thesad Courthed
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that the second marriagewasvoid. In simplewords, any personwho obtainsa
divorceunder the Specid MarriageAct hastowait for 1 year toremarry.

3. Lakhmi Sanyal v. Sachit Kumar Dhar [AIR 1972 SC 2667]

Inthiscase, the question waswhether the marriage wasvoid dueto lack of
consent of the bride. It was held by the Supreme Court that consent isnot re-
quired when the marriageissolemnized by the provisionsof Section5(1) of the
Indian Christian MarriageAct, 1872. Here, the marriage was solemnized by a
person who hasrece ved episcopa ordination, provided that the marriageissol-
emnized according to therules, ritesand ceremoniesand customsof the Church
of which heisaMinister. Inthiscase, the High Court of Calcuttaheld that the
consent of parentsasper section 19 of the Indian Christian MarriageAct, 1872

wasnot necessary.

4. Molly Joseph v. Geor ge Sebastian [AIR 1997 SC 109]

Thecasewasregarding nullity of amarriage. It washeld that amarriage cannot
benullified by the Ecclesiastical Courts(Church Court, insmplelanguage), after
thelndian DivorceAct cameintoforce. It washeld by the Supreme Court that the
Ecclesagtical Courtscannot decideonthemattersthat arewithintherealm of the
Courtsasper the statute.

5.  Santi Deb Bermav. Kanchan PravaDevi [AIR 1991 SC 816]

Inthiscase, the husband was convicted of bigamy by thelowest court. After
appeal sinthe Sessions court and High Court, the appeal came beforethe Su-
preme Court. The Supreme Court acquitted the husband of bigamy and stated
that aconviction under Section 494 of thelndian Pena Code (bigamy) canonly
be sustained after actua proof of the ceremoniesnecessary under theHindu Mar-
riageAct in second marriage solemonized by the respondent asalleged by the
complainantisproved. Therefore, Saptapadi isanimportant ceremony which has
to be proved to establish that second marriage has been performed by the ac-
cused if the offence of bigamy hasto be proved.

6. ShafinJahanv.Asokan K.M.[AIR 2018 SC 1933]

Popularly known asthe Hadiya Case, in thisjudgement, the Court upheld an
individua’sright to marry aperson of one’sown choiceaswell astheright to
chooseardigion. The Court noted that express on of choicewasafundamental
right under Articles 19 and 21 of the Congtitution, and formed an essential com-
ponent of theexerciseof liberty and autonomy. These constitutionally protected
freedomsfell under theumbrellaof Article21, including the ability to takedeci-
sonson agpectswhich defineone spersonhood andidentity. Justice Chandrachud's
opinionresffirmedtheideathat the choiceof marital partner wouldfall withinthe
sphereof theright to privacy.
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7. Mohd.Ahmed Khanv. Shah BanoBegum [AIR 1985 SC 945]

Itisalandmark judgment of the Supreme Court whereby it was stated that
section 125 of the Code of Crimina Procedure gppliestodl personsirrespective
of religion. It was contended that the af orementioned section did not apply to
Idam. The Supreme Court negated the condition and made section 125religion
neutrd. It wasstated that the husband isbound to maintain hiswife, irrespective of
what wasmentioned inthe persona Idamiclaw.

8. ShayaraBanov.Union of India[AIR 2017 SC 4609]

Oneof thelandmark judgments of the modern times. It washeld by the Su-
preme Court that thecustom of Idam of Triple Tdagisagaingt the congtitution and
hencewas struck off as‘ uncongtitutiona’ . Inssmplewords, the system of pro-
nouncing talag by uttering * Talaq' threetimes has been removed asameans of
divorce. (Tdagebiddat). Itisalandmark judgement asthe Supreme Court had to
decidetherightsof women and theintervention of the Stateinreligiousand cus-
tomsof ardigion.

9. CyrusRohinton Shroff v. Anahita Cyrus[2019]

Under Section 39 of thePard Marriageand DivorceAct, 1936, dimony pendente
lite can be ordered to be paid either by the husband or thewife. Inthiscase, the
husband wasorderedto pay Rs. 20,000 monthly to hiswifeasaimony pendentelite
asthewifewasunemployed and did not haveany source of incomeassupport.

10. BanooJal Daruwallav. Jal C. Daruwalla[AlIR 1964 Bom 124]

Section 42 of the Pars Marriage and DivorceAct wasconstrued. It wassaid
that the Court does not haveto deal with the questionsof titleto property and
questionsarising between hushand and wife asco-owners, except only in respect
of joint propertiespresented at or about thetimeof marriage. Questionsof titleto
property and questionsarising between husband and wife as co-owners, other
than those so excepted, had to be disposed of by the ordinary civil courts.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

ZeenatismarriedtoAbdul . At thetimeof divorce, Abdul returnsthe Dower but
refusesto maintain Zeenat. He saysthat thereisno provisonfor paying mainte-
nance under I1damic Law. What remediesdoes Zeenat have?

Answer: Zeenat hastheremedy of filing acase under Section 125 of the Code
of Criminal Procedure. Under the Code of Criminal Procedure, thehusbandis
bound to pay maintenanceto thewifeirrespectiveof religion. Section 125 gpplies
toMudimsaswell.

*kk*k

PRACTICAL CASE SCENARIONO.2

RehmanisaMudim. Hebeongsto the Sunni sect. HemarriesSumaiya After
themarriage, heclamsthat themarriageisvoid astherewerenowitnessestothe
marriage. | sthe contention of Rehman correct?

Answer: No, the contention of Rehman isnot correct. Even though two wit-
nessesare necessary to makeamarriagevalid, amarriage without witnessesisnot
void. Itisonly irregular. Irregular marriage standsat adifferent footing than void
marriages. For the Shiasect, no witnessesare necessary.

*kk*k

PRACTICAL CASE SCENARIONO.3

Shreyaand Saurabh are married as per the Hindu MarriageAct, 1955. After
threeyearsof marriage, Shreyadevelopsacondition called Leprosy. Saurabh
wishestodivorce her onthiscondition. Isthisavaid ground for divorce?

Answer: No, itisnot avalid groundfor divorcenow. It wasavaid ground before
2019. Intheyear 2019, theword‘ Leprosy’ wasremoved asaground for divorce.

*k k%

PRACTICAL CASE SCENARIONO A4

AnushkamarriesVirg intheyear 2019. After marriage, they sarted atercating
all thetime. Bothwant adivorcein amonth of the marriage. They both apply to
thecourt?What will bethedecison of thecourt?

Answer: Thecourt will rgject the petition. Under Section 14 of theHinduMar-
riageAct, 1955, no petition for divorce can be presented within oneyear of mar-
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riage. Therefore, innormal conditions liketheonementionedinthefactua question,
thecourt will rgject the petition of marriage. Only in extreme cases, thepetitionis
dlowed.

*kk*k

PRACTICAL CASE SCENARIONO.5

Suresh and Mayawant to get married. They get married as per the Special
MarriageAct. After threeyearsof marriage, Mayawantsto get adivorcefrom
Suresh. Suresh deniesthat they wereever married (Tordievehimsdf from paying
maintenance). He statesthat Saptapadi, whichisthesnequanon of any marriage,
washot performed. IsSuresh’scontention valid?

Answer: No, the contention of Sureshisnot valid. Asthe marriageissolem-
nized asthe Specid MarriageAct, 1955, and not theHindu MarriageAct, thereis
no need for Saptapadi. Saptapadi isonly necessary when themarriageisas per
theHindu MarriageAct.

*kk*k

PRACTICAL CASE SCENARIONO.6

Arundhati and Gopa aremarried under the Special MarriageAct. After three
yearsof marriage, Gopal |eft for work and has not returned for acontinuous
period of 18 months. CanArundhéti get divorceagainst Gopal for areason men-
tioned above?

Answer: No, Arundhati cannot get adivorcefor theabovereason. The deser-
tion must befor acontinuous period of not lessthan two yearsimmediately pre-
ceding the presentation of the petition. Asit hasbeen only 18 months, no petition
shdll beentertained by thecourt. If shewaitsfor an additiona sx months, thenshe
canfileapetition.

*k k%

PRACTICAL SITUATION SCENARIONO. 7

Rachd and Rosswant to get married under the Indian Christian MarriageAct,
1872. They areboth Christians. They areboth deciding thetime of solemnizing
themarriage. Isthereany timeperiod givenintheAct?

Answer: According to Section 10 of theAct, thetimefor solemnizingamar-
riageunder theAct isbetween the hoursof six inthemorning and seveninthe
evening. Therearesomeexceptions, but they depend uponthe Clergymean. (Whether
heisfrom the Church of England, Rome, Scotland).

*k k%
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PRACTICAL SITUATION SCENARIONO.8

Chandler and Monicawant to get married asper theIndian ChrisianMarriage
Act, 1872. Chandler isChristian, and Monicais Jewish. Chandler satesthat they
cannot get married asper theAct, asboth of the partiesarenot Chrigtian. Canthey
get married under theaforementioned Act?1 sthe contention of Chandler vaid?

Answer: No, the contention of Chandler isnot valid. For theIndian Christian
MarriageAct, 1872to begpplicable, only oneof the partiesneedstobeaChristian.

*kk*k

PRACTICAL QUESTION SCENARIONO.9

Arzooand Abad aretwo Parss. Abad isaready marriedtoAfarin. Thepriest
solemnizing themarriageknowsthat Abad isaready married toAfarin, andyet he
isagain marryingtoArzoo. Afarinistill dive. Isthepriest liableunder the Pars
Marriageand DivorceAct, 1938?

Answer: Yes, thepriestiscriminally liableunder the Pars Marriageand Di-
vorceAct, 1938. According to Section 11 of theAct, if any priest who knowingly
or willfully solemnizessuch marriageispunishablewith smpleimprisonment upto
six monthsor fine up to two hundred rupeesor both. Inthiscase, asthe priest
knew about the earlier marriage of Abad, heisliableunder Section 11 of theAct.

*kk*%k

PRACTICAL QUESTION SCENARIONO. 10

Dadar ismarried toAlma Almarefusesto consummatethemarriagein thefirst
six monthsof marriage. Dadar wishesto obtain adivorcefor theabove-ground
under thePars Marriageand DivorceAct, 1936. Can Dadar obtain adecreefor
divorce?

Answer: No, Dadar cannot obtain adecreefor divorce under the Pars Mar-
riageand DivorceAct, 1936. For obtaining adecree of divorcefor theabove
ground, therefusal to consummate the marriage must be not lessthan oneyear
fromthedate of marriage. Thesameisgivenin Section 32 of thesaid Act. There-
fore, if Almarefusesto consummate the marriagefor ayear from the date of
marriage, then Dadar can movethecourt for divorce, not beforethat.

*k k%
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FAQs REALITY CHECK

1. lamaParsiwoman, myageisl7years.Canl get married under
thePars MarriageAct?

No, 18 yearsisthe minimum agerequirement for abrideunder Pars Law and
for abridegroomit’'s21 years.

2. I havemarried asper thePars marriageAct but haven’t gotten it
registered? | sregistration of marriageunder thePars Marriageand Di-
vor ceAct, 1936 compulsory?

Yes, itiscompulsory. Thereare pendtiesfor not registering. (Sections6to 10
and 12t0 16.) However, itisprovided that themarriageisnot consderedinvalid
solely by reasonsof thefact that it wasnot certified or that certificate wasnot sent
totheRegistrar or the certificate wasdefective, irregular or incorrect.

3. lamacChristian and not baptized. Can | get married asper the
provisonsof thelndian Christian MarriageAct, 1872?

Yes, you canget married asper thelndian Chrisian MarriageAct, 1872. There
isno such requirement of being baptized.

4. 1 amaHindu but mywifeisaChristian. Can | get married asper
theprovisonsof thelndian Christian MarriageAct, 1872?

Yes, you can get married as per thesaid Act. Only one person needsto bea
Christian and your wifeis, soyou canget married.

5. lamaHindu and my husband wasalsoaHindu. Hegot converted
into Chrigtianity. Am | automatically divor ced?

No, you arenot automaticaly divorced. If you desirefor adivorce, converson
of religionisastatutory ground for divorce under Section 13 of theHindu Mar-
riageAct, 1955.

6. | amaHinduwomanand| wasmarried toaHindu man under the
provisonsof Hindu MarriageAct. | want tofilefor adivorce. Whereshould
| doso?

You can present the petition to thefollowing courts: -
a) Wherethemarriagewassolemnized;
b) Whereyour husbandisliving at thetimeof presentation of the petition;
¢) Whereyoutwo last resided;
d) Whereyou areresiding now;
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7.  Myhusbhand and | weremarried under the Special MarriageAct. |
want adivor ce. But | am afraid that all theintimate secretsshall beout if
| gototheCourt. What should | do?

You do not need to worry because as per Section 33 of the Special Marriage
Act, all proceedingsarein cameraand nothing is printed without the permis-
sionof thecourt. So, if you apply to the court not to publish thejudgment, then
the court shall not permit any person to publish anything related to your matter.
Therefore, without any hesitation, you should go to the court and apply for
divorceif youwant one.

8. My husband and | weremarried under the Special MarriageAct.
Wewant amutual divor ce. Only five monthshave passed sinceour mar-
riage. Can weapply for divorce?

No, you cannot. You can only apply for divorce by mutua consent when at

least oneyear haspassed sinceyour marriage. Therefore, you havetowait for an
additiond 7 months.

9. lamaMudimwoman.| got divorced by my husband. Herefuses
tomaintain me. What should | do?

You shouldfileapetition under Section 125 of the Code of Criminal Proce-
dure. Itisapplicableto everyoneirrespectiveof therdigion.

10. I'amaMudimwoman. | got divorced by my husband by Talag-e-
Biddat (TripleTalaq) on 20" July 2020. What should | do?

Triple Talag or Talag-e-biddat isnow prohibited. The Mudim Women (Pro-
tection of Rights On Marriage) Act, 2019 isan Act to protect the rights of
married Muslimwomen and to prohibit divorce by pronouncing talaq by their
husbandsand to providefor matters connected therewith or incidental thereto.
You aredtill married; you can goto the police sation and fileacomplaint against
your husband.
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ASSESSYOURSELF-MULTIPLE CHOICE QUESTIONS

1 dealswith themarriagebetween Chris-
tiansin India.

a Indian Christian MarriageAct, 1872.

b. Indian DivorceAct, 1869

C. Specid MarriageAct, 1954

d. Persona unwrittenlaw

2. Which of thefollowing areconditionsof avalid marriageunder
Indian Christian MarriageAct, 1872?

a Theageof thegroom must beat least 21

b. Neither of the partiesmust have ahusband or wifeliving

C. Theremust beat least two crediblewitnesses

d.All of theabove

3. hasbeen held uncongtitutional by the SupremeCourt.
a TalageBiddat

b. TdageTafweez

c. TdagAhasan

d.All of theabove

4. aretypesof Doweruder Mudim Law.
a. Prompt Dower

b. Deferred Dower

c. Both (@) and (b)

d. Past Dower

5. containstheconditionsof avalid Hindu Marriage,
under theHindu M arriageAct, 1955.

a Section 3

b. Section5

c. Section7

d. Section9

6. ceremoniesareessential for avalid mar-
riageunder theHindu MarriageAct, 1955.

a. Saptapadi
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b. Kanyadan
c. Mangd sutraand garland exchange
d.All of theabove

7. A noticemust be sent tothe Marriage Registrar where at least
oneof thepartiestothemarriagehasresded for aperiod of not lessthan

a 7days

b. 10 days
c.15days
d. 30days

8. A newnoticemust besent in casethemarriageisnot solemnized
within from thedateon which thencticeisgiventotheMar-
riage Officer.

a 1 month

b. 3months

c. 6 months

d. 12 months

0. iIsthe age of consent for men under Parsi
Marriageand DivorceAct, 1936.

a 18

b.21

c.24

d. No such ageisprescribed

10. A Pars is not subject to anti Bigamy laws. The statement is

a.True
b. False
c. Depends
d. Noneof theabove
ANSWERKEY
1 2 3 4 5 6 7 8 9 10
a d a c b a d b b b
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FAMILY LAW : DIVORCE

+ What arethegroundsof divor ceavailableto both husband & wife
against each other under theHindu MarriageAct, 1955?

TheHindu MarriageAct, 1955 recognizesninegroundsof divorcewhichare
availableto both the spousesunder Section 13. If after the solemnization of the
marriageeither of thespouse:

a had voluntary sexud intercoursewith any other person, or

b. hastreated the spousewith cruelty, or

c. hasdeserted the spousefor acontinuous period of not lessthantwo years

immediately preceding the presentation of thedivorcepetition, or

d. has ceased to beaHindu by conversion to another religion, or

e. hasbeenincurably of unsound mind, or hasbeen suffering continuoudy or

intermittently from mental disorder of such akind that the spouse cannot
reasonably be expected to livewith the spouse, or

f. hasbeen suffering from venereal diseaseinacommunicableform, or

g. hasrenounced theworld by entering any religiousorder.

4+ What arethegroundsof divor ceavailabletowifeunder theHindu
MarriageAct, 1955?

Under Section 13(2) wifedone can seek divorce on thefollowing grounds:

a Polygamousmarriage of thehusband which had taken placebeforethe present
law wasenacted.

b. Actsof Rape, Sodomy or Bestidity by the husband.

¢. Non-Resumption of Cohabitation after aDecree/Order of Maintenance

d. Wifewho wasmarried before shewas 15 yearsold decidesto repudiate the
marriageafter attaining theageof 15 yearsbut beforeattaining theageof 18
years.

4+ Whether adivor cecan besought by mutual consent between hus-
band & wife?

Yes, in casethe couple decides mutud ly, they can seek divorceunder Section
13-B of theHindu MarriageAct, 1955. They can approach aCourt for decree of
divorceby mutual consent.

1. A petition under thisprovision can befiled after the partieshavelived sepa-
ratefrom each other for aperiod of at |east ayear. A decreeisnot passed imme-
diately.

2. Thepartieshavetowait for aperiod of six months. They arefreetowith-
draw the petition during thisperiod.
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3. The Court passesadecree of divorce, if the partiesmovethe Court for
passing decreenot earlier than six monthsafter thedate of the presentation of the
petition and not |ater than eighteen monthsafter thesaid date.

4+ What arethegroundsfor divor ceavailabletotheM udim wifeun-
der TheDissolution of Mudlim MarriagesAct, 1939?

TheRight for divorceby aCourt’sdecreeisexclusvely availabletoMudim
wifeby TheDissolution of MudimMarriagesAct, 1939 onthefollowing grounds:

1. Physicd and mentd cruelty;

2. Husband unheard of for aperiod of four years;

3. Failureto pay maintenancefor aperiod of twoyears;

4. hushand sentenced to aterm of imprisonment for aperiod of sevenyearsor
more;

5. Failureto perform matrimonia obligationsfor aperiod of threeyears,

6. Insanity of husband;

7. Impotency of husband;

8. Venerd disease;

9. Option of puberty.

4+ Whether Mudim law recognisesextrajudicial divor ce?

After thepracticeof tripletaaq (talag-e-biddat) by Mudim husbandswasde-
clared to be unconstitutional by the Supreme Court of India, alaw wasenacted
which criminalisestheact of suchtalagi.e., the Muslim Women (Protection of
Rightson Marriage) Act, 2019. Thequestion regarding thevalidity of theActis
pending beforethe Supreme Court.

4+ What arethegroundsavailablefor divor ceunder thelndian Di-
vorceAct for Christians?

Following groundsof divorcearerecognised by thelndian DivorceAct.
1. Adultery;

2. Conversontoancther religion;

3. Unsoundnessof mind;

4. Venerd diseaseinacommunicableform;

5. Unheard of for aperiod of sevenyears,

6. Wilful refusal to consummatethemarriage;

7. Non-compliancewith adecreefor restitution of conjugd rights;

8. Desertionfor at least two years,

9. Cruelty.
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4+ What aretheadditional groundson thebasisof which wife can
seek divor ceunder thelndian DivorceAct?

Inaddition, awife can a so present apetition for thedissolution of her marriage
ontheground that the husband has, sincethe solemnization of themarriage, been
guilty of rape, sodomy or bestidity.

4+ What groundsareavailablefor Parsi to seek divorceunder the
Pars Marriageand Divor ceAct, 19367

Thelaw recognisesfollowing groundsof divorce:

1. Non-consummetion of themarriagewithin oneyear after itssolemnization
owingtothewilful refusd of thespouse.

2. Insanity

3. That thewifewas at the time of marriage pregnant by some other person
other than the husband.

4. Adultery

5. Crudty

6. That the defendant hassincethe marriagevoluntarily caused grievoushurt to
theplaintiff or hasinfected theplaintiff with venered diseaseor, wherethe defen-
dant isthe husband, hascompelled thewifeto hersalf to prostitution.

7. Imprisonment for seven yearsor more.

4+ Explainadultery asground for divorceunder Indian Personal laws.

Inthe Oxford Dictionary ‘ adultery’ isdefined asthevoluntary sexual inter-
courseof amarried person with oneof the opposite sex, whether married or not.
Adultery isdefined asthewilling sexud intercoursebetween ahusband or awife,
with oneof oppositesex, whilethemarriagesubsists.

1) Adultery isaground of divorceunder Hindu MarriageAct, 1955, Specia
MarriageAct, 1954, Indian DivorceAct, 1869 and the Pars Marriage and Di-
vorceAct, 1936.

2) Under the Dissolution of Mudim MarriagesAct, 1939 adultery assuchisnot
aground of divorce but hushand’ sassoci ation with women of evil reputeor his
leading aninfamouslifeisaground of divorce, thoughitisconsdered toamount to
cruelty under theActitissomething akintolivingin adultery.

4+ Iscruelty avalid ground for Divorceunder Personal Lawsin
India?

Crudty isaground of divorceaswell asjudicia separation under the Hindu
MarriageAct, 1955, the Special MarriageAct, 1954 and thePars Marriageand
DivorceAct, 1936.
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Under thePars law, if behaviour of defendant issuch asto render, inthejudg-
ment of the court, improper to compel the other party to livewith the spouse,
divorcemay be obtained onthebasisof husband'scruelty.

4+ Whichactseventscan betermed as’ cruelty’ ?What arethediffer-
ent kindsof cruelty?

Cruelty isaconduct of such acharacter asto have caused danger tolifeor
hedlth, bodily or mentd giveriseto reasonable gpprehension of such danger.

1. Physical cruelty: - Causing of grievoushurt under the Pars Marriageand
DivorceAct, 1936 and habitual assaultsunder the Dissolution of Mudim Mar-
riagesAct, 1939 aregroundsof divorce.

2. Mental cruelty: - Under the Dissolution of Muslim MarriagesAct, 1939,
cruelty hasbeen defined in very broad terms; Section 2 (viii) (&) usesthewords
cruelty of conduct evenif such conduct doesnot amount to physicd ill-treatment.

+4+ Explaindesertion asground for Divorceunder Indian Per sonal
Laws?

Under most of thelndian statutes desertionisaground for divorceor judicial
separation or for both.

1. The Specia MarriageAct, 1954 and theHindu MarriageAct, 1955 contain
anidentical provision, and desertionisaground for both desertion of marriage
andjudicia separetion.

2. Earlier under thelndian DivorceAct, 1869 desertion as such wasnot a
ground of divorcefor either spouse. Position has been changed by the Indian
Divorce (Amendment) Act, 2001 as both adultery and desertion are separate
groundsfor divorce.

3. Under the Pars Marriage and DivorceAct, 1936 two yearsdesertionisa
groundfor divorcesaswdl asjudicia separation. Section 2(iv) of the Dissolution
of MudimMarriageAct, 1939 doesnot recogni ze desertion assuch asaground
of divorce,

4+ Whether failuretoperform marital obligation isaground for seek-
ingdivorceunder Mudim Law?

Clause4 of Section 2 of the Dissolution of Mudlim MarriageAct, 1939 lays
downtheat if the hushand hasfailed to perform without reasonabl e cause, hismari-
tal obligation for aperiod of threeyears, thewifeisentitled to seek divorce,
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4+ Whether Insanity isground for divor ceunder thelndian Per sonal
Laws?

1. Insanity isaground of divorceaswell asof judicia separation both under
theHindu MarriageAct, 1955 and the Specia MarriageAct, 1954 and thelan-
guageof boththeclausesisidentical.

2. Under the Dissolution of Mudim MarriageAct, 1939, two yearsinsanity of
the husband isaground on which wife can seek divorcee,

3. Under thelndian DivorceAct, 1869, insanity isneither aground for divorce
nor for judicia separation.

4. Under the Pars Law, pre-marriageinsanity and post-marriageinsanity are
two separate groundsfor divorce.

5. Under thePars Marriageand DivorceAct, 1936, concept of voidablemar-
riageisnot recognized, pre-marriageinsanity isaground for divorce.

LANDMARK JUDGMENTS

1. Smt. SurestaDeviv. Om Prakash [AIR 1992 SC 1904]

Inthiscase, Hon' ble Supreme court decided theissue of thevalidity of ade-
creeof dissolution of marriageby mutual consent and whether aparty toapetition
for divorce by mutual consent under Section 13-B of theHindu MarriageAct,
1955 (‘ Act’) can unilateraly withdraw the consent or whether the consent once
givenisirrevocable,

TheCourt firgly defined theexpresson‘living separately’ and held that section
13-Bisin parimateriawith Section 28 of the Special MarriageAct, 1954. Sub-
section (1) of Section 13-B requiresthat the petitionfor divorceby mutual consent
must be presented to the court jointly by both the partiesand specifies 3 require-
mentsfor thesame: living separately for aperiod of oneyear; havenot been adleto
livetogether; and havemutualy agreedthat marriage should bedissolved.

2. Anil Kumar Jainv.MayaJain [AIR 2010 SC 229]

Thegenerd principleisthat thedivorceby mutual consent shall begranted only
after awaiting period of 6 months. Thisruleisaprotectiontothespousefromfraudu-
lent or deceptiverepresentation beforethe court about the consent to obtain decree.

However, in appropriate casesin exercise of itsextraordinary powersunder
Article 142 of the Constitution, the Supreme court and no other High court or
Civil court cangrant relief to the partieswithout waiting for the statutory period of
6 monthsto do completejusticeto the parties.
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3. Suman kapur v. Sudhir kapur [AIR 2009 SC 589]

It wasobserved by the Supreme Court thet, theexpression‘ crudty’ asaground
of dissolution of marriageincludesboth physical and menta cruelty and may be
defined aswilful and unjustifiable conduct of such character asto causedanger to
life, limb or hedlth, bodily or mentd, or asto giveriseto reasonable gpprehension
inmind of other spousethat it isnot safefor him or her to continue matrimonial
rel ationship with theother spouse.

It wasfurther held that physical violenceisnot essential to congtitute cruelty.
The conduct of the spouse complained of, should be such that one spouse cannot
reasonably be expected to livewith the other spouse.

4. Kochn Mohammad Kunju Ismail v. Mohammad KadegjaUmma
[AIR 1959 K er 151]

TheKeralaHigh Court said that Mudlim wife could obtain divorcefrom her
husband if he had failed to maintain her for aperiod of two yearsor more, irre-
spectiveof thefact whether hisfailurearoseout of hiswilful neglect or inability to
provide maintenanceto her.

Thecourt added, it wasabsolutely immateria whether thefalureto maintain
arosedueto hispoverty, failing health, loss of work, imprisonment or any other
causewhatsoever.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Sanjay and Sarikafileajoint petition praying for adecreeof divorceby mutud
consent under theHindu marriageAct, 1955. Six monthslater second motionwas
filed by Sarikaalone as Sanjay refused tojoin him. Will divorce be granted to
Sarika?

Divorcewill not begranted to Sarika. Because onceaparty decidesto havea
second thought and on reflection, backs off, the court concerned cannot compel
thedefaulting party to giveitsconsent.

*k k%

PRACTICAL CASE SCENARIONO.2
Sanjay and Sarikamarried asper Hindu MarriageAct, 1955. After 4 years
of their marriage Sarikacameto know that Sanjay isaready married to Rani
two year beforetheir marriage. Wheat relief will Sarikaget?
Sarikacanfileadivorce petition under Section 13 (2) ontheground that the
husband isalready married beforethe commencement of their marriageand the
other wifeisdiveat thetimeof solemnization of their marriage.

*k k%

PRACTICAL CASE SCENARIONO.3

Aasf andAfreen, bothMudims, get married under theclassical Mudimlaw
andthen get registered their marriagein Special MarriageAct, 1954. A year
later Aasif pronounces Talag on hiswifeAfreen and getsmarried asecond time.
DoesAasif hastheright of talag?

Intheabovesituation, asthe marriageisregistered under specid marriage
Act, theright totalagisnot availableto Aasif and astheright to talag isnot
availablethe second marriage performed by Aasif isvoid.

*kk*k

PRACTICAL CASE SCENARIONO.4

Rustom and Zarin both are Parsi, married as per the Pars Marriage and Di-
vorceAct, 1936. After few daysof their marriage, Zarinrealized that Rustomis
not properly fit and suffering from mental disorder and shea sofound doctorsfile
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inwhichitisclearly mentioned that heissuffered fromlong term mental disorder
dueto which hewill not ableto consummate even after 1 year of marriage. Can
Zarinask for divorce?

According to Section 32, ThePars Marriageand DivorceAct, 1936, Mental
illnessisone of the groundsfor seeking divorce. So, Zarin canfileadivorce
petition and ask for divorce.

*k k%

PRACTICAL CASE SCENARIONO.5

Jenitaand Edward married as per theIndian Christian MarriageAct, 1872.
After afew monthsof their marriage Jenitarealised that Edwardissufferingfroma
psychiatric disorder fromthelast few yearsdueto which hismental statushas
been disturbed and after certain trestment the doctor certified that the mental
satusof Edwardisincurable. Insuch asituation what aretheoptionsavailableto
Jenita?

Christianmarriagein Indiacan be dissolved under thelndian DivorceAct of
1869. Jenitacan seek divorce on theground of mental illnesswhichisoneof the
conditionsfor seeking divorce asprovided inthelndian DivorceAct of 1869.

*k k%
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FAQsSREALITY CHECK

1. 1 wasmarriedaccordingtotheprovisonsof Hindu Law, and now |
want adivor cewithin ayear of marriage. Can | fileapetition for divorce?

No, asprovided under Section 14 of theHindu MarriageAct, 1955, no peti-
tionfor divorce can befiled within oneyear of the marriage. But in exceptional
circumstances, such asif thematter isrelated to bigamy, and where the consent of
the spouse wastaken through misrepresentation, fraud, undueinfluenceetc. The
petition can befiled beforetheexpiry of oneyesar.

2. My hushand hasbeen missingfor thelast 7 year sand neither | nor
my family membersor friendsor relativesgot any newsabout him being
aliveor dead. Can | approach theCourt for divorce?

Yes. According to Section 13 (2) of the Hindu MarriageAct, 1955 awifecan
ask for divorceif her husband hasnot been heard of asbeing divefor aperiod of
sevenyearsor more by those personswho would natura ly have heard of it such
asfamily friend'srelativeseic.

3. Meand my husband have mutually consented to get a divor ce.
How much timewill it taketo get thedivor ce?

Incaseof divorceby mutual consent of the spouses, 6 monthsfrom the date of
filing. Itispossibleto get divorce before six months. Recently, the Honourable
Supreme Court inAmardeep Singh v. Harveen Kaur made anotable observation
by holding that the 6 monthswaiting period asconsdered under Section 13-B(2)
of theActisnot mandatory.

4. | amaMudimwomen and | wasdivorced at thetimeof pregnancy.
What will bemy iddat period?

Theiddat periodisthe period between thedivorceand theddivery of her child
or thetermination of her pregnancy, whicheverisearlier.

5. lamaMudimand my husband convertedtoHindureligion. Can|
seek divor ceunder dissolution of Mudlim MarriageAct?

No.Asper Dissolution of Mudim MarriageAct, 1939 conversion of husband
to someother faithisnot aground of divorce.
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6. Meand my husband have been living separ ately for the past 2
year s. Can we seek divor ce by mutual consent under DivorceAct, 18697

Yes, theminimum period of separation required for divorce by mutual consent
under DivorceActis2years.

7. lamaPars and got married asper thePars Law. My husband
willfully refused to consummateour marriageeven after ayear of solem-
nization of marriage. What legal recoursedo| have?

You can seek divorce on the ground that the marriage has not been consum-
mated even after ayear of marriageduetowilful refusal by your husband.

8. My hushand isundergoing asentenceof imprisonment for 7years
for the offence of culpable Homicideunder Section 304 of IPC. Hehas
already completed oneyear of hispunishment. Can | asa Pars wifeget
divorceon thisground under thePars Marriageand DivorceAct, 19367

Yes, under Section 32 of thePars Marriageand DivorceAct, 1936, thisisone
of thegroundsof divorce onwhich either spouse may seek divorce.

9. lamacChrigsianwoman and my husband hasbeen havingan extra
marital affair and physical relationship with hiscolleaguefor thepast two
years. What relief can | seek?

You may seek divorceon theground of Adultery provided under Section 10(1)
of theDivorceAct of 18609.
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ASSESSY OURSELF. MULTIPLE CHOICE QUESTIONS

1. Which of thefollowing groundsisavailableonly towifefor seek-
ingdivorceunder theHindu MarriageAct?

aAdultery

b. Desartion

c. Changeof religion

d. Option of puberty

2. Incaseof desertion thewifehasto provewhich of thefollowing
facts?
a Thehusband hasabandoned her
b. That he has done so without any reasonabl e cause and against her wish
andwithout her consent
c. That hehaswillfully neglected her
d.All of theabove

3. Which of thefollowingisnot theground for divorceunder Hindu
MarriageAct, 19557

a Apostasy

b. Insanity

C. Venered Disease

d. Epilepsy

4.  Which of thefollowingisnot availabletoa M udim wifeto seek
dissolution of marriage?

a Option of puberty

b. Impotency of husband

c. Cruety by husband

d. Husband haschanged thereligion

5. Adivorced Mudim wife, unabletomaintain her self, isentitled to
bemaintained by her former husband?
a Only during the period of iddat
b. For theperiodtill sheremarriesor dies
¢. Only during theperiod of iddat provided that the marriage hasbeen con-
ummeated

d. Only during the period of iddat but where no mahr hasbeen paid
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6. Talagwhich cannot berevoked after pronouncement,iscalled

a Tdag-Ul-Bain

b. Tdag-Ul Tafweez
c. Talag-Ul- Biddat
d. Talag Ul-Sunnat

7.  Awomanmarried under Thelndian Christian MarriageAct of
1872 can seek dissolution of her marriageunder the

a Indian DivorceAct of 1869

b. ChrisianMarriageAct

c. Specid MarriageAct

d. Noneof theabove

8. Groundsavailableto Christian wifefor dissolution of marriage

aAdultery

b. The spouse ceased to be Christian by conversion to another religion

¢. Thespouse hasbeenincurably of unsound mind for acontinuous period of
not lessthan two yearsimmediately preceding the presentation of the peti-
fion

d. All of theabove

9. What istherédief intheground of Non-Consummation within 1
year of marriageafter solemnization?

a Void

b. Divorce
c.Nordief

d.All of theabove

10. Ifthewifeispregnant beforemarriagewith other man and the
husband isignorant at thetime of marriage, thedivor cecasehastobe
filed within of thedateof marriage.

a SxMonths
b. Ninemonths
c. Oneyear

d. Twoyears
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ANSWERKEY
1 2 3 4 5 6 10
d d d d b C d
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TrainingModule

WOMENANDRIGHT TOMAINTENANCE

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular responsbilitiesin spreading legal awarenessabout
the Right to maintenance granted to Women. This is the part of the Legal
Awareness Programme under taken by the National Legal ServicesAuthor-
ity in collaboration with the National Commission for Women. Resource
Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
various enactments granting Maintenance to women.

The overall content has been written in an interactive Question Answer
style, inalucid and ssimplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

1. Togivean overview of the Scheme made under TheHindu Law, The
MuslimLaw, The Parsi Law, The Christian Law, the Special Marriage Act
and Cr.P.C. concer ning the maintenance.

2. Tofamiliarize the Resource Personswith the * Maintenance’ avail-
ableto WWomen under various enactments.

3. Toimprovethe understanding of Resource Persons about the chal -
lenges & barrierswomen confront in accessing maintenance.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about the maintenance
provisions under various enactments.
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FAMILY LAW : WOMENAND RIGHT TOMAINTENANCE

a.  What ismeant by maintenance?

Thedictionary meaning of theterm maintenanceissupport or sustenance. The
term maintenanceisnot defined inthemarriagelawsof any of thereligiouscom-
munities. But the entitlement of claiming maintenanceiscertainly based onthe
assumption that the claimant does' t havethe sufficient meansto support hersdlf.
Insmplewords, maintenance meansthe support, mainly financid, which one per-
son, who isbound by law to do so, givesto another for his/ her livingwhen they
areunableto sugtainfinancialy ontheir own.

M aintenance can be granted to awoman during the divorce proceedings as
well aspost-divorce. Itispaid by the husband either onamonthly basisorina
lump sum sothat thewifecan avail thebas c amenitiesof lifesuch asfood, cloth-
ing, shelter, etc. The concept of maintenanceamsat putting thewifeback tothe
sameposition of comfort and lifestyleasshewasat thetimewhen her marriage
exised.

Thereisnofixed amount of maintenance. Depending onthefactsand circum-
stances, maintenance can be claimed under the persond lawsaswel asunder the
Codeof Crimina Procedure, 1973 or the Protection of Women from Domestic
ViolenceAct, 2005.

Asdefined under the HinduAdoptionsand M a ntenanceAct, maintenancein-
cludesprovisionfor food, clothing, res dence, education, medicd attendanceand
treatment. Inthe case of an unmarried daughter, it includesthe reasonable mar-
riage expensesal so.

P ease notethat under different provisions, ahusband or aged father or son
may beentitled to claim maintenance. Hereprovisionsareexplained with refer-
encetowives, mothersand daughtersonly.

HINDU LAW

Thevariousprovisonsdeding with maintenanceunder Hindu Law are:
a Provisonsunder Codeof Crimina Procedure, 1973.

b. Provisionsunder theHindu MarriageAct, 1955.

c. Provisonsunder theHindu Adoptionsand MaintenanceAct, 1956.
d. Provisonsunder the Protection of Women from the Domestic ViolenceAct,
1973.
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<4 Whoisentitled to M aintenance?

Under the Hindu MaintenanceAct, thefollowing personsareentitled tomain-
tenance:

b. thewife,

C.  widoweddaughter-in-law,

d. children,

e edelypaentsand

f.  other dependentsasdefined under therelevant provisions.

Incaseof divorce, thewifehasaright to claim maintenance from her husband
when sheisunableto maintain hersef financialy. And, thefact whether thewifeis
working and earnssomeincomeor not, doesnot affect her right to claim mainte-
nancefrom her husband.

Accordingto Section 24 of Hindu MarriageAct, 1956 awife' sapplicationfor
mai ntenanceincludesher maintenanceaswel | asthat of her children.

<4+ What arevarioustypesof Maintenanceentitled toaHindu
woman by Law?

Under the Hindu maintenancelaws, thereare 2 types of maintenancethat can
becdamedby thewife:

a InterimMaintenance

b. Permanent Mantenance

+ What isInterim Maintenance?

When thewifefilesamaintenance petition, the court may award her interim
maintenancethat the husband must pay from the date on which the application
wasfiled by thewife.

ItisasoknownasMaintenance PendenteLiteandispaid so that thewifecan
pay for thelegal expensesincurred by her.

I nterim maintenanceisawarded by thecourt if thewife hasabsol utely no source
of incometo maintain hersaf.

Therearenolawsthat lay down theamount of thistypeof maintenanceanditis

completely upon thediscretion of the court to determinehow much maintenanceis
aufficient for thewifeto sustain during the proceedings.

4+ What arethefactor sthat the Court will consder whilegranting
interim maintenance?

Thefactorsthat aretaken into consideration by the Courtsfor granting interim
mai ntenancehavebeenreaterated by the Delhi High Court inthe caseof Manpreet
SinghBhatiav. SumitaBhatia, 20/10/2016:
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a Thereasonableneedsof the gpouse cla ming maintenance

b. Thestatusof the parties

c. Theindependent income and property possessed by the spouse claiming
maintenance

d. The number of personsthe spouse providing maintenance hasto maintain
gpart fromtheclamant

e. Thelifestylethat gpouse claiming maintenance used to enjoy in her matrimo-
nia home

f. Theliabilitiesof the gpouse providing maintenance

0. Theprovisionsof thebas ¢ necessities of the spouse claiming maintenance
such asfood, shelter, clothing, medical needs, etc.

h. Thepayment capability of the spouse providing maintenance

I. The Court may useitsdiscretion when al specific sourcesof incomeof the
spouseproviding maintenanceareundisclosed

J- The spouse paying mai ntenance must discharge the cost of litigation of the
divorce proceedings

k. Theamount awarded under Section 125 isadjustable agai nst the amount
awarded under Section 24 of theHindu MarriageAct, 1955. TheDelhi High
Court further stated that the Court must grant interim mai ntenancein appro-
priate casesasadischargeof judicia duty so asto ensurethat theindigent
spousedoesn't suffer at the handsof the affluent spouse.

+ What isPermanent M aintenance?

Permanent maintenanceispaid by the husband to hiswifein caseof divorce,
and theamount isdetermined through amai ntenance petition.

Section 25 of theHindu MarriageAct, 1956 satesthat the court can order the
husband to pay maintenanceto hiswifeintheform of alump sum or monthly
amount for her lifetime. However, thewifemay not bedigiblefor maintenanceif
thereareany changesin her circumstances.

<4 What istheamount of M aintenance?

Under Section 25 of theHindu M arriageAct, aCourt can, at thetime of
passing adecree of divorce etc. order the husband to pay to thewifefor her
mai ntenance and support, agrossump sumor monthly or periodical sum. Itis
payabletill thelifetimeof thegpplicant or till thegpplicant remarries.
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<4 For how longisawoman entitled to claim M aintenancefrom her
husband?

Under Section 18 of the HinduAdoptionsand MaintenanceAct, 1956, aHindu
wife, isentitled to be maintained by her husband during her lifetime.

<4+ What arethegroundson which aHindu Women can claim M ainte-

nance?

A Hinduwifeisentitled toliveseparately from her husband without forfeiting

her damtomaintenance, if:

a heisguilty of desertion, that isto say, he hasabandoned her without reason-
ablecauseand without her consent or against her wish, or of wilfully neglect-
ingher;

b. hehastrested her with such cruelty asto cause areasonableapprenensonin
her mindthat it will beharmful or injurioustolivewith her husband.

c. hehasany other wifeliving;

d. hekeepsaconcubinein the samehouseinwhich hiswifeisliving or habitu-
aly resdeswithaconcubinee sewhere;

e. hehas ceased to beaHindu by conversionto another religion;

f. thereisany other causejustifying her living separatdly;

4+ When isa Hindu Women not entitled to separ ate residence and
Maintenance?

Infollowing Stuations, thewifeisbarred from claming separateresdenceand
maintenance, if she:

a hasindulgedinadulterousreationship or isunchaste, or

b. ceasestobeaHindu by conversionto another religion

Itisalso important to note herethat in order to beentitled for therelief, the
marriagemust beavaid marriage. Inother words, if themarriageisillegd thenthe
matrimonial relationship between thehusband and wifeisnon-existent and there-
forenoright of maintenance accruesto thewife. However, in particular casesthe
presumption of marriageisgiven moreweightageand thebarsto maintenanceare
removed. Further, under if thehusbandisready to cohabit withthewife, generdly,
theclaim of thewifeisdefested.

<4+ What isthenatureof relief granted asM aintenance?

Therelief of maintenanceiscongdered anancillary relief andisavailableonly
uponfiling for themainrdief likedivorce, restitution of conjuga rightsor judicia
Separation etc.
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<4 Whohastheburden of Proof under theAct?

When thewifefilesamaintenance petition, the burden to declare hisincome
shiftsto thehusband, who hastheright to defend the maintenance petition.

+ Can Maintenanceonly beclaimed after seeking divor ce?

No, theright of amarried woman to res de separatel y and claim maintenance,
evenif sheisnot seeking divorceor any other major matrimonial relief hasbeen
recognisedinHindulaw adone TheAct envisagescertain gtuaionsinwhichit may
becomeimpossiblefor awifeto continueto resideand cohabit with the husband
but shemay not want to bresk thematrimonid tiefor variousreasonsranging from
growing childrento socia stigma. Thus, inorder torealiseher clam, theHindu
wifemust provethat oneof thestuations(inlegd parlance’ grounds’) asstatedin
theAct, exists. Thus, aHindu wifeisentitled to res de separately from her hus-
band without forfeiting her right of maintenance under the Hindu Adoptionsand
MaintenanceAct, 1956.

<4+ Whoaretheother dependentswho can claim maintenanceunder
theAct?

Apartfromawife, other relationsin which thereiseconomic dependency are
aso cong dered to be entitled to maintenance by the Hindu Adoptionsand Main-
tenanceAct, 1956. They are:

o A widowed daughter-in-law isentitled maintenancefrom her father-in-
law to the extent of the share of her deceased husband inthe said property.

e  Theminor childrenof aHindu, whether legitimateor illegitimate, candam
maintenancefromtheir parents.

e  Theagedandinfirm parentsof aHindu can clammaintenancefromther
children.

e  Theterm parent heredsoincludesanissudessstepmother.

<4+ What istheQuantum of M aintenance provided under theAct?

Themeansand capacity of aperson against whom the award hasto be made
should betakeninto consideration for determining the quantum of maintenance. In
fact, in caseof thehusband, itisnot only theactual earning, but also hispotentia
earning capacity, whichmust beconsderedi.e, thereisapresumption that every
able-bodied person hasacapacity to earn and maintain hiswife. Theincome of
thehusbandisasignificant factor to be considered by the court in fixing the quan-
tum of maintenance. Itisdigposableincomeand not thegrossincome, whichisto
be considered.
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Section 23(2) of Hindu Adoptionsand MaintenanceAct, 1956 statesthefac-
torsto be considered in determining the amount of maintenance payableto the
wife, children and aged parents, and they areasfolows:

o thepostion of and statusof theparties,

e thereasonablewantsof theclaimant,

o thedamant,if livingseparatdy, isjudtifiedindaming compensation or not,

o thevaueof theclaimant’sproperty and theincomederived from such
property or any other source,

e thenumber of personsentitled to maintenanceunder theAct.

<4+ Cantherebemadification in theamount of M aintenance?

Yes, themaintenance provided, can bemodified, suspended or cancelledif:
e thechangeincircumstancesso demand, or

e theclamant hasremarried or isproved unchaste, or

e thereisresumption of cohabitation after judicia separation.

<+ How can awoman claim Maintenanceunder Hindu Law?

A wifeisrequired to fileamaintenance petitioninafamily court which has
appropriatejurisdiction to dedl withthematter.

Themaintenance petition must befiled with the ass stance of an advocatein
Indiaand must contain al the requisitefactsand remedy sought from the court.
Thewife, being eigibleunder Section 12 of the Legd ServicesAuthoritiesAct,
1987, can avail freelega servicesfor filing her maintenance petition.

Themaintenance petitionisfiled with somenecessary documentslikean affida-
vit, documentsreating to theincomeof both, the husband and wife, etc.

MUSLIM LAW

Maintenanceisa sotermed asNafagain Mudim Law. Theword Nafagameans
food, daily expenditureand lodging. A Mudim marriageisconstrued asacontract,
an agreement that ismade between the partiesto themarriage (nikah) which pre-
scribestherightsand dutiesof both husband and wife. Inthisagreement, thewife
can stipulate some conditionsfor the husband and in case of breach of such condi-
tions shehasaright tolivesgparatdy andisd o digibletorecavemaintenance. The
threesourcesfromwhich theright to maintenanceof aMudimwoman emanates:

1. MudimPersond Law.

2. Section 125, CrPC.

3. TheMudimWomen (Protection of Rightson Divorce) Act, 1986.
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<4+ WhenisaMudimWomen entitled to maintenance?

Theright tomaintenanceof aMudimwomanisabsoluteand not conditional on
whether shecan maintain hersalf or not. A divorced Mudimwomanisentitledto
maintenance as per the provisionsof MudimWomen (Protection of Rightson
Divorce) Act, 1986. TheAct statesthat adivorced Mudimwomanisentitled to
maintenanceinthefollowing cases:

a Duringtheiddat period, reasonable and fair maintenance hasto bepaid to

thewife. Mahr agreed at thetime of marriage hasto be given back

b. When thewoman had to maintain hersalf and her children, maintenancehas
tobepaidfor aperiod of 2 years. If thechildisborn after thedivorce, then
the 2-year period beginsfromthe child’ sdate of birth

c. Theamount of Mahr or dower agreed at thetime of marriage or after the
marriagehasto bepaid tothewife

d.All property wasgivento her by her relatives, friendsor husband before, at
thetimeor &fter.

<4+ WhenisaMusim Women not entitled to M aintenance?

A Mudimwoman cannot claim maintenancefrom her husbandinthefollowing
cases.

Shehasnot attained puberty.

Shehasabandoned her husband

Where she e opeswith someother man.

In acasewhere she disobeysthe reasonable commands of her husband.
Refusefreeaccesstothe husband at al reasonabletimes.

Never vigted hishouse.

Abandon conjugal homewithout reasonablereasons.

Q@ "P o0 oW

+ Whohasto pay for Maintenance?

Under Mudlim law, the obligation of maintenanceisnot solely uponthehus-
band, whichisthecasewith the other personal laws, but al so upon the consan-
guinerdatives. If thewoman hasno such relativesor such relativesdo not have
the meansto maintain her and sheisalso not ableto maintain herself, then the
court can direct the State Wakf Board to maintain her.

+ What isthequantum of Maintenance?

The quantum of maintenanceisnot prescribed under any persond law. The
court decidesthe guantum on thebasisof thefinancia condition of husband and
wifeand any other circumstancesrelevant tothecase.
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The Shial aw decidesthe quantum of maintenanceby takinginto congderation
therequirementsof thewife. The Shafel Law determinesthe quantum of mainte-
nance by the post of the husband. Thus, thebasi sof determination of thequantum
of maintenanceisdifferent for different sub-castesof Mudims.

CHRISTIANLAW

A Chrigtian woman can claim maintenance from her spousethrough criminal
proceeding or/and civil proceeding. I nterested partiesmay pursueboth criminal
and civil proceedings, smultaneoudly, asthereisnolegal bar toit. Incriminal
proceedings, therdigion of thepartiesdoesnot matter at al, unlikein civil pro-
ceedings.

If adivorced Christian wife cannot support hersalf in the post divorce period,
shecan claim maintenance under Section 37 of thelndian DivorceAct, 1869. She
canapply for aimony/ maintenanceinacivil court or High Court and, husband will
beliableto pay her dimony such sum, asthecourt may order, till her lifetime. The
wifecan clamfor maintenanceif shecan provethat sheisadivorced orjudicidly
Sseparated wife.

<4 Who can claim maintenance?

Under the Chrigtianlaw, unlikethe Hindu and Pars laws, only thedivorced or
judicidly separated or divorced wifecan clamfor maintenancefrom thehusband.
Thereisno provisonfor thehusband to clam for maintenance.

<4+ Whowill theDivorceAct beapplicableto?

Thelndian DivorceAct, 1869 whichisonly applicableto those personswho
practicethe Chrigtianity rdigioninter diagovernsmaintenancerightsof aChrigtian
wife. The provisionsarethe same asthose under the Parsi |aw and the same
cons derationsare gpplied in granting maintenance, both alimony pendentelite
and permanent maintenance.

<4+ What istheQuantum of Maintenanceunder theAct?

Whilepassing adecreeunder theact, the Court can order the husband to pay
agrosssum of money, or aperiodically payable sum of money for any term not
exceeding her ownlife. Theamount payableisdecided after consderingthewife's
fortune (if any), ability of the husband, and the conduct of the parties (Section
37). For that purpose, the Court can cause aproper instrument to be executed by
al necessary parties.
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+4+ Cantheorder granting maintenance by the Court bemodified?

Yes, the order can be discharged or modified if thereisany changeinthe
circumstances. it can also bemodified if the husband becomesunableto make
such paymentsof maintenance (Section 37)

PARS LAW

Under theParg law, both wifeand the husband can clamfor maintenance. The
clamant hasto provethat he/sheisnot ableto maintain himsdf/hersdf. Thisclam
for mai ntenance can bethrough criminal proceedingsor/ and civil proceedings.
Interested partiesmay pursueboth crimina and civil proceedings, Smultaneoudy
asthereisnolegd bar toit. Inthecrimina proceedingstheredigion of the parties
doesn't matter at al, unlikethecivil proceedings.

+ What arethetypesof maintenancea Pars woman isentitled to?

ThePars women areentitled to both dimony pendentelitei.e,, interimmainte-
nanceand permanent maintenance.

4 Isthereany maximum amount for interim maintenance?

Yes, the maximum amount that can be decreed by aCourt asaimony during
thetimeamatrimonial suitispendingin court isone-fifth of the husband’snet
income.

<4 When isawoman not entitled to maintenanceunder theAct?
If sheisfound to beunchasteor remarries.

<4 WhenisaPars woman entitled to maintenance?

A Court can, a thetimeof passing adecreeor a any subsequent point of time,
order thehusband to pay alump sum or aperiodical sumfor her maintenance.

<4 Whenisshenot entitled to maintenance?
Anunchastewifebecomesdisentitled to maintenance.

<4+ What isthequantum of maintenance?

Section40 of Pars Marriageand DivorceAct saysthat thedefendant shal pay
totheplaintiff for her or hismaintenance and support, such grosssum or such
monthly or periodical sum, for aterm not exceeding thelife of the plaintiff as
having regard to thedefendantsownincomeand other property, if any, theincome
and other property of the plaintiff, the conduct of the partiesand other circum-
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stances of the case, it may seem to the Court to bejust, and any such payment
may be secured, if necessary, by acharge onthemovableor immovable property
of thedefendant.

<4+ Canthemaintenanceawar ded by the Court bemodified?

Yes, the permanent mai ntenance awarded can bemodified, suspended or can-
celledif theclaimant hasremarried or isproved to beunchaste. The Courtif itis
satisfied it may, at theinstance of either party, vary, modify or rescind any such
order in such manner asthe Court may deemjust and if the Court issatisfied that
thepartly inwhosefavour, an order hasbeen made under thissection hasremar-
ried or, if such party isthewife, that shehasnot remained chaste, or, if such party
isthe husband, that he had sexua intercoursewith any woman outsdewedl ock; it
may, at theinstance of the other party, vary, modify or rescind any such order in
such manner asthe Court may deemjust.

<4+ What if thehusband refusesto pay maintenanceunder Pars Law?

If the Husband refusesto pay maintenance, thewife can inform the court and
the Court will direct the husband to pay. But if the Husband still refusesto pay
even after the order of the court, the court can then sentence the Husband to
imprisonment unlessheagreesto pay. The Husband can bedetainedinthejall so
long ashedoesnot pay.

SPECIAL MARRIAGEACT, 1954

e Under Section 37 of theAct, aCourt can, while passing adecree, order
the husband to pay to thewifefor her maintenance and support, if necessary, a
grosssumor amonthly or periodical payment of money.

e  Thepayment can besecured by achargeon thehusband sproperty, if the
Court thinksit necessary. M aintenance can be made payablefor aterm not ex-
ceadingthelifetimeof thewife.

e  Theamountisdetermined having regard to her own property, if any, her
husband’sproperty and ability, the conduct of the partiesand other circumstances
of thecase.

CODE OF CRIMINAL PROCEDURE, 1973
Who can claim maintenance?

Section 125 of Cr.P.C. dedswith “Order for maintenance of wives, children
and parents’. Theprovision appliesirrespective of religion of the personscon-
cerned. Thefollowing personscan claim and get maintenance:
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a Awife, unableto maintain herself can claim maintenancefrom her husband
who neglectsto maintain her in spiteof having sufficient means. A divorced
wifeisalso coveredintheprovison.

b.Alegitimateor illegitimate minor daughter, whether married or not, unableto
maintain hersdf can dam maintenancefrom her father who neglectstomain-
tain her inspiteof having sufficient means

c.Alegitimateor illegitimate daughter, (not being amarried daughter) who has
attained mgority, wheresuch childis, by reason of any physical or mental
abnormdlity or injury unableto maintain hersdf, can dam maintenancefrom
her father who neglectsto maintain her in spiteof having sufficient means.

d.A mother, unableto maintain hersdlf, can clam maintenancefrom her sonor
daughter, who neglectsto maintain her in spiteof having sufficient means.

<4+ What aretheconditionsfor claiming maintenance?

A wifecan clamand get maintenancefrom her husbandin thefollowing condi-
tons

a  Sheisdivorced by her husband, or

b.  Obtained divorcefrom her husband, and

c. Shehasnotremarried, and

d. Sheisnotabletomaintain hersdf.

+ Whenisawifenot entitled to claim maintenance?

A wifecannot claim and get maintenance from her husband inthefollowing
conditions

a  Wifelivinginadultery, or

b. Refusestolivewithhusbandwithout any valid reasons, or

C.  Livingseparately by mutua consent.

+ What aretheessential conditionsfor granting maintenance?

Therearesomeessentia conditionswhich should befulfilled for clamingand
grantingmaintenance:

a Sufficient meansfor maintenanceareavailable.

b. Neglect or refusal to maintain after the demand for maintenance.

¢. Theperson claming maintenancemust beunableto maintain himse f/hersdif.

d. Quantum of mai ntenance dependson thestandard of living.

M aintenance can dso be claimed under the Protection of women from Domes-
ticViolenceAct, 2005 under given circumstances.
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LANDMARK JUDGMENTS

1. Divyanandav.Jayarai [1984 Cri LJ(NOC) 10Mad]

Two Roman Catholic entered into Suyamaryadha form of marriageand lived
together ashusband and wifefor aperiod of 5 monthsin the courseof whichthe
wifeconceaived achild. The Court rgjected the petition of thewoman for compen-
sation under section 125 of Cr.P.C. asshewasnot alegally wedded wife.

The Court held that being Christian, their marriagein accordance to Hindu
customswithout any conversonwasvoid ab-initio and hencethewomanwasnot
awifeintheeyeof law. Assuch thewoman could not claim maintenance under
Section 125 of, dthough her children, thoughiillegitimate, would be entitled to
mai ntenance under Section 125.

2. Danial Latifi v. Union of India[Al R 2001 SC 3958]

Thecasechdlengedthevdidity of theMudim\Women (Protection of Rightson
Divorce) Act, 1986.

The court observed that divorced Mudim woman who hasnot remarried and
who isnot ableto maintain herself after Iddat period can proceed as provided
under section 4 of theAct against her relativeswho areliabletomaintainher in
proportionto the propertieswhichthey inherit on her deasth accordingtoMudim
Law from such divorced womanincluding her children and parents. If any of the
relativesare unableto pay maintenance, the Magistrate may direct the State\Wakf
Board established under theAct to pay such maintenance. Theprovisonsof the
actarenotinconflict withtheArticles14, 15 and 21 of the Consgtitution of India.

It washeldto be condtitutionaly valid, and though the mai ntenance hasto be
paidwithintheiddeat period, it must beenough to maintain her for her wholelife.

3. D.KrishnaPrasadaRaov. K. Jayashri [AIR 1986 AP 126]
Inthiscase, afather’sobligation to maintain the Children wasexamined.

The Section 20 of HinduAdoption & MaintenanceAct castsan absolute obli-
gation onthepart of the parent regarding maintenance. Thelanguageemployedin
Section 20imposesaduty onthe part of the parent though it purportsto preserve
arighttothechild.

Hence, in the present case, it was held that the burden ison the parent to
establishinan action brought for maintenance, that thereisno default on hisor her
part. Wherethefather hadinitially set upfamily at aTown, evenassuming that his
wifeand childrenwereunwilling to comeback, to nativevillagewherethefather
had shifted, omission of thefather to take stepsto bring the childrento the native
villageor send money for their maintenance clearly established thedefault onthe
part of thefather and thusattract theliability under Section 20 towardsthechildren.
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4. Mumtazben Jushabbhai Sipahi v. Mahebubkhan Usmankhan
Pathan & another [1999 Cri LJ 888 (Guj)]

The question beforethe court was: whether aMudlim\Women could claim
mai ntenance from her former husband either under provisonsof Ss. 125t0 128
of Codeor under S. 3of MudimWomenAct (1986) even after “Tdaq”.

It was observed that, under Section 4 of the MudimWomenAct, adivorced
womanisentitled to get maintenancefrom her relativessuch asher childrenor par-
entsor fromWekf Boardif sheisnot ableto maintain herself after theiddat period
fromthe provis on and maintenance made and paid by her former husband.

Itwasheldthat thereisno provisonintheMudimWomenAct which nullifies
the orders passed by the Magistrate under Section 125 or 127 of the Cr.P.C.
ordering the husband to pay mai ntenanceto the divorced woman or take away
therightsvested which arecrystalized by the orderspassed under Section 125 or
127 of theCr.RPC.

5. Dayali Sukhlal Sahuv. Smt. Anju Bai SantoshSahu [AIR 2010Chh
80]

Inthiscase, thecourt dedt with theissueregarding the obligation of thefather-
inlaw tomaintainthedaughter-in-law.

The Court observed that, under Section 19 of HinduAdoption & Maintenance
Act, oneof theconditionsfor thefather-in-law to maintain thedaughter-in-law is
that the daughter-in-law should be unableto maintain hersdlf fromtheestate of her
parents.

It wasfurther discussed that clear findingisnecessary astowhether her parents
have sufficient estate to maintain her and in what circumstances, sheisunableto
maintain herself or by her parents. For thispurpose, parentsof daughter-in-laws
arerequired to beheard. Thisispossibleif they aremade partiesto the suit. In
their absenceany findingwill not bind them.

Inthe caseswherethe daughter-in-law can maintain hersalf through the estate
of her parents, the question of obligation of thefather-in-law doesnot arise. Itis
also to befound whether thereisany coparcenary property inthe handsof the
father-in-law fromwhichthedaughter in-law isbeing deprived of her share.

6. Mohd.Ahmed khan v. Shah bano Begum & other [AIR 1985 SC
945]

Theappdlant,aMudim, wasmarriedin 1932 and in 1975 wasdriven out of
thematrimonia home. Therespondent filed apetition under Section 125, Cr.PC.
inApril 1978 againgt theappd lant claiming maintenancea therate of Rs. 500 per
month.
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Dismissing the hushand’ sapped with costsand adding that it would beopento
therespondent to make an application under Section 127(1) of thecodefor in-
creasing the allowance of maintenancegranted to her on proof of achangeinthe
circumstancesasenvisaged by that Section.

The Supreme Court held that Section 125 was applicableto al irrespective of
ther rdigion. Clause(b) of Section 125(1) containsnowordsof limitation soasto
judtify exclusonof Mudimwomen.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Seema& Manishhavebeenliving separately for thelast Sx months. Ritaisther
daughter who resideswith Seema. Manish was paying SeemaRs.20,000 per
month mai ntenance, thiswasdecided by both of them mutudly. Fromthelast two
months, Manish has not paid Seemamaintenance and isinsisting her to come
back and resdewith him. Because of somedifferences Seemaisnot ready tolive
with Manish. Whether Seemaisentitled to seek maintenancefrom Manish, with-
out seeking divorceunder Hindu Law?

Yes, theright of amarried womanto reside separately and claim mai ntenance,
evenif sheisnot seeking divorceor any other major matrimonial relief hasbeen
recognised in Hindu law. Therefore, Seemaisentitled to reside separately from
her husband Manishwithout forfeiting her right of maintenance under theHindu
Adoptionsand MaintenanceAct, 1956.

*kk*k

PRACTICAL CASE SCENARIONO.2

Razag gave Talaqto Heena. Heenaisleft al doneassheisnot supported by
her father or any relative. Razaq paid her maintenancefor initial threemonths of
iddat. Heend sfather & relativesareing sting Razaq to pay Heenamaintenance.
Razaq clamsthat heisnot liableto maintain her after iddat period. What remedy
doesHeenahasunder Mudimlaw?

Under theMudimlaw, Heenaisentitled to haveareasonableandfair provison
and maintenancefrom her former husband Razag, and Razaq must do sowithin
theperiod of iddat and aso after it. In caseif not granted maintenance Heenacan
approach theWakf board for grant of maintenance, if shefail sto get maintenance
from her husband, she can clamit from relativesfailing which, from the Weagf
Board.

*kk*
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PRACTICAL CASE SCENARIONO.3

Taufig has been married to Sanafor thelast 3 years. Onefineday, Taufiq
married hiscolleague M ariaand told Sanathat hegot married for thesecondtime
as Sanawas not ready to have children. Taufiq further asked Sanato leavethe
house. Sanaleft andispresently livingwith her brother. Whether Sanaisentitled
to seek maintenancefrom Taufiq when sheisdenied that statusof wifeby him?

Yes, Sanadtill beingthewifeof Taufig, isentitled to seek maintenancefromhim
under Section 125, Cr.PC. All obligationsof maintenance, however, will endwith
her remarriageand no clamsfor maintenance can beentertained afterwards.

*k k%

PRACTICAL CASE SCENARIONO.4

Christy and her husband are heading for divorce. Her husband ispaying her
maintenance of Rs. 5000 as Christy isunableto maintain hersalf. Christy iscon-
cerned about her security after divorceasthisamount won't beenoughfor her till
lifetime. Whether thereareany remediesavailablefor her?

Under Section 37 of theIndian DivorceAct, 1869, Christy can apply for ali-
mony/maintenanceinacivil court or High Court and her husband will beligbleto
pay her dimony such sum, asthecourt may order, till her lifetime.

*kk*k

PRACTICAL CASE SCENARIONO.5

AshrinisaPars woman seeking divorcefrom her husband Zeeshan andis
residing separately. Ashrinisaschool teacher. Ashrin & Zeeshan'ssonisalso
resdingwithAshrin. Ashrinisfacing financia crunch andwantstoclammainte-
nancefrom her husband. Zeeshanisnot ready to giveanything asmaintenance, as
according tohimAshrinisaworkingwoman. Whether Ashrinisentitled tomain-
tenanceduring themeatrimonia suit?

Yes, asthe Pars Marriageand DivorceAct, 1936 recognizestheright of wife
to maintenance-both dimony pendenteliteand permanent aimony. Themaximum
amount that can bedecreed by Court asaimony during thetimeamatrimonia suit
ispendingin court, isone-fifth of the husband’ snetincome.

*k k%

PRACTICAL CASE SCENARIONO.6

Attheageof 65years, Sheenaisdivorced by her husband Qutubuddin. Sheena
ispresently inahelplesssituation andislivinginaMosgue. Sheenaat thisage
wantsto seek maintenance, whoistheright personto maintain her?
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Sheenacan seek maintenance from her husband Qutubuddin under Section
125, Cr.PC. Shecan dso claim maintenance under Women (Protection of Rights
on Divorce) Act, 1986, from her husband, if not granted maintenance can ap-
proach theWakf board for relief.

*kk*k

FAQs- REALITY CHECK

1. IwasaHinduby birth, but I got converted intoaMudim after my
divor ce. Can | claim maintenancefrom my ex-husband?

No, asyou ceaseto beaHindu you are not digiblefor maintenancefrom your
ex-husband.

2. lamaHinduand my husband used toill treat mefor many years.
| got divorced 4 weeksback. Am | entitled for maintenance?

Yes, asper HinduAdoptionsand MaintenanceAct, 1956, you canclammain-
tenanceif your husband hastreated you with crudty.

3. lamadivorced Christian woman aged 39years. Till when can |
r eceive maintenance?

If you do not remarry, youwill receive maintenancetill your lifetimeaccording
to Sec.37 of theIndian DivorceAct, 1869.

4. My ex-husband and| areboth Parsi. My husband isreluctant to
givemaintenancesinceour divorce. What remediesdo | have?

Parsscan claim maintenancefrom the spousethrough crimind proceedingsor/
and civil proceedings. Interested partiesmayy pursueboth criminal and civil pro-
ceedings, smultaneoudy asthereisnolegd bar toit. Inthecrimina proceedings,
thereligion of thepartiesdoes't matter at al unlikethecivil proceedings.

5. My husband passed away 4 weeksback, towhom could | claim
maintenance?

You areentitled to claim maintenancefrom your father-in-law to the extent of
theshareof your deceased husband in the said property.

6. | amaPars woman. My husband and | have been divor ced for 6
months. My husband isrefusing to do givemaintenance. What can | do?

If the Husband refusesto pay maintenance, you caninform the court that the
husband isrefusing to pay maintenance, even after the order of the court. The
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court can then sentencethe husband to imprisonment unlessheagreesto pay. The
husband can be detained inthejail solong ashe doesnot pay.

7. 1 amaMohammedan girl and | eloped with my boyfriend after
gettingmarried. Can | claim maintenancefrom my former husband?

No, under theMudim Law if agirl eopeswith another man sheisnot entitled
for maintenance,

8. 2monthsafter my marriage, my husband and | discovered weare
inaprohibited relationship accor dingtoHindu law. Wegot divor ced later.
Can | claim maintenance?

No, If themarriageisillega then thematrimonia relationship betweenthehus-
band and wifeisnon-existent and thereforeno right of maintenanceaccruestothe
wife

9. I had my Nikah 6 monthsback. Sncethen, my husband and | haven't
consummated themarriage. | haveasked for adivorce. Will | bedligible
for maintenance?

Yes, if themarriage cannot be consummeated because of illness of thehus-
band thewife can clam maintenance.
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[ASSESSYOURSELF-MULTIPLE CHOICE QUESTIONS

1. ThereisnoprovisoninHinduMarriageAct togrant maintenance
pending final disposal of a proceedingunder theAct. Thisstatement is

a. Correct

b. Incorrect

C. Partly Correct

d. Noneof theabove

2. A Mudimwidow isentitled to maintenance
a. For oneyear

b. For two years

c. During the period of Iddat

d. Noneof theabove

3. What arethedifferent typesof maintenance?
a Interimmaintenance

b. Maintenance pendentelite

¢. Permanent maintenance

d.All of theabove

4. Under the Muslim Law, the persons entitled to maintenance
are

a Wife

b. Children

c. Grandchildren
d.All of theabove

5. Under Section 19 of theHindu Adoptionsand M aintenanceAct,
1956, from whom a Hindu woman, after thedeath of her husband, may
claim maintenance?

a Brother-in-law
b. Son or daughter
c. Father-in-law

d. Mother-in-law
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6. Maintenance berefused on theground of unchastity of
widow

a Can

b. Cannot

C. Sometimes

d Dependsonthe Court

7. AccordingtoHindu Law, under what circumstancesisthewifeen-
titled tolive separ ately from her husband without forfeiting her claim to
maintenance?

a Husband hasany other wifeliving

b. Wifeisuncheste

C. Sheceased to beHindu by conversion
d All of theabove

8. A Chrigian woman can claim maintenancefrom her spousethrough

a Crimina procesding
b. Civil proceeding

C. Both (&) and (b)

d. None of theabove

9. ThePars Marriageand DivorceAct, 1936 r ecognizestheright of
wifeto maintenance-both alimony pendenteliteand per manent alimony.
Thestatement is

a Correct

b. Incorrect

C. Partly Correct

d None of theabove

10. AccordingtoThePars Marriageand DivorceAct, 1936, themaxi-
mum amount that can bedecreed by court asalimony duringthetimea

matrimonial suitispendingin court,is of thehusband’snet in-
come.

a Onefifth

b. Two-third

C. One-fourth

d. Haf
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ANSWER KEY
1 2 3 4 5 6 10
b c d d c b a
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FAMILY LAW : JUDICIAL SEPARATION

INTRODUCTION

Inour Society, marriageisconsidered asasacrament. Itisanirrevocablerda
tionshi p between husband and wifeestablished through ritual sand customs.

A marriage ceremony iscons dered to beoneof the most essential and auspi-
ciousarrangements between aman and awoman. Therdligiousdutiesof mar-
riage, according to Hindu rdligionisthat of apermanent connection betweenthe
husband and thewifewhich isunbreskableand endlessin nature, valid not only
for the present lifetimebut for the next lifetimesto comein thefuture. Thiscer-
emony isthusperformed with utmost religiouspracticesandrituals.

Withtime, if thegpousesstart having abitter relationship, themarriage tartsto
fall. To savethefailed marriagefromthedivorcethereisaprovisonfor judicia
separation under the Hindu law wherethe partieshavethe chanceto reconcile.

Judicid Separation means, to givesometimeto both husband and wifefor self-
analysisof adisturbed marriedlife. Law givesachanceto both the husband and
wifetorethink about thefaluresintheir relaionshipwhileat thesametimeguiding
themto live separately. By doing this, thelaw allowsthem theindependenceto
think about their future path and it isthelast option availableto both the spouses
for thelega breakup of themarriage.
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HINDU LAW

4 Under Hindu Law what istheprovision for judicial separation?

Section 10of theHindu MarriageAct, 1955 providesthe Judicia Separationfor
husband aswdl for thewife, whoislawfully married under theHindu MarriageAct,

1955.
<4+ What isthedifferencebetween Divor ceand Judicial Separ ation?

Sr.No.| JUDICIAL SEPARATION DIVORCE

1 Judicid separationimpliestemporary | Divorcebringsanendtothe
suspensonof marriage. mariage

2 A snglepetitioncanbefiledatany | Petitioncanbefiled only after
timepost marriage completion of oneyear of mar-

riage.

3 Thereisaposshility of reconciliation) Thereisno possibility of recon-

dliation.

4 Thereisonly onestageof judgment | Judgmentincaseof divorceisa
andif thegroundsaresatisfied, two-step process. Firstly,
decreeisgranted. reconciliationandthendivorce.

5 Incaseof judicid separationparties | Incaseof divorce partiescan
cannot remarry after thepassageof | remarry oncedecreeinfavor of
decree. divorceispassed.

<4+ What arethegroundsfor judicial separation?

It hasbeen provided under Section 10 of theHindu MarriageAcct thet the parties
toamarriagecanfileadecreefor judicial separation onthefollowing grounds:

e Adultery[Section13(1)(i)]: Either of the spousesisbeing cheated upon
by another spouse. It meansthat when any of the party toamarriage voluntarily
had asexua intercoursewith any person other than his’her spouse, theaggrieved
party can seek for therelief.

e Crudty[Section13(1)(i-a)]: Either of thespouse or both arecruel for
oneanother. When aparty to marriagetreatsthe other party with cruelty after the
marriage hasbeen solemnized, theaggrieved party canfileapetition ontheground
of cruelty.

e Desertion [Section13(1)(i-b)]: If the spouseleft the other spousefor
any reason without informing him/her for aperiod not lessthan 2 yearsbefore
filing the petition by another spouse, desartion givesaright toclamrdief of judi-
cia separation for theaggrieved party.
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e Forced Conversion of Religion [Section13 (1)(ii-i)] : Either of the
spousesisforcing the other oneto changeand convert his’her religion. Or oneof
the spouse getsconverted into any other religion other than Hindu, then the other
spousecanfilefor judicid separation.

e Unsound Mind [Section 13(1)(iii)]: If any spouseinamarriageissuf-
feringfrom any mental disease, whichisdifficult tolivefor theother spousewith
thesufferer. Theother spousecanclaimreief fromjudicia separation.

e Venereal Disease] Section 13(1)(v)]: If any party toamarriageor a
spouse has any type of disease whichisincurable and communicableand the
spouse does not know about thefact at thetime of marriage, thenit could bea
valid ground for the spousetofilepetition for judicia separation. Diseaseslike
HIV,AIDS, Genital Herpes, Syphilisetc.

e Renunciation of theWorld[Section 13(1)(vi)]: InHindu law, by re-
nouncing theworld means*“ Sannyasal’. Renunciation fromtheworld conveysthat
the person hasgiven uptheworldandleadingaholy life. If agpouserenouncesthe
worldtoliveaholy life, hisher partner canfilefor judicia separation.

e Civil Death [Section 13(1)(vii)]: If apersonisnot foundfor 7 or more
yearsandtheir relativesor any other person havenot heard fromhimv/her oritis
believed that he/she may be dead. Here, the other spouse canfilefor judicia

Separation.

<4+ What arethegroundsfor judicial separation exclusvely for women?

e Bigamy[Section 13(2)(i)] : If the husband had married beforethecom-
mencement of theAct and after the commencement of theAct hasagain remar-
ried; either of thewivescan present asuit for judicial separation provided the
other wifeisaliveat thetimeof presentation of the petition.

o Rape, Sodomy or Bestiality [Section 13(2)(ii)]: If amanisqguilty of
offenselikerape, sodomy or bestidity, thewife can present apetitionfor judicial
Separation.

e Marriagebeforetheageof fifteen year s[Section 13(2)(iv)]: If the
marriage of women was solemnized beforeattaining 15 yearsof age, on her at-
tainment of 15 years she could repudiateit but before attaining the age of 18
years.

+ Canthepartiesresumecohabitation after thepetition for judicial
separ ation hasbeen filed?

Sinceadecreefor judicid separationisajudgment inrem, if the partieswant to
resume cohabitation, itisnecessary for themto get theorder of judicial separation
annulled by the court. Normally, the court rescindsthe degree on presentation of
the petition by consent of both theparties.
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<4+ Wherecan thepetition for judicial separation befiled?

A petitionfor divorceor judicid separation can befiledinadidrict court within
thejurisdiction of whose:

e  Themarriagewassolemnized.
e  Therespondent, at thetimeof presentation of petition, resdes.
e Thepartiestomarriagelast resded together.

e Thepetitioner isresiding, in casetherespondent isoutsideterritory of
India

<4+ What arethecontentsof thepetition of judicial separation?

Under order V11, Rule 1 of CPC every petitionfor divorceor judicia separa
tionmust contain:

e Theplaceanddateof marriage

o Affidavitof beingaHindu

e Name, datus, and domicileof husband and wife

o Nameof children, their sex, and date of birth

o Full particularsof any litigationfiled beforethe presentation of thepetition
for divorce

e Evidenceof thegroundsfor divorceor judicia separation. For example-
incaseof crudty, specific act of cruelty, medica report, place of crudlty, etc.

After filing of the petition, the other party issummoned. Both the partiesare
required to furnish evidenceto strengthentheir claim. After furnishing of evidence
isover, thejudge hearsthe argument of each side and passesadecree. Appedls
against thedecision of thelower court can be madeinahigher court.

MUSLIM LAW

Thereisnosuch provisionfor judicia separation under the Dissolution of Mus-
limMarriageAct, 1939 or theMudim Women (Protection of Rightson Marriage)
Act, 1986, etc. However, the Supreme Court of Indiahasobserved that all the
groundswhich areavailableto Mudimwomenfor divorce, shal dsobeavailable
forthejudicia separation.

<4+ What arethegroundsfor judicial separation under Mudim law for
wives?

e Absenceof thehushand: - WhenaMudimwifedoesnot know where
about the husband for thelast four years.
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e Failureof husbandtoprovidemaintenance: Whenahusbandisfailed
to provide maintenanceto hiswifefromthelast twoyesr.

e Imprisonment of Husband: When ahusband hasbeen sentenced of
imprisonment for sevenyearsor more.

e Failuretoperformtomartial obligation: Whenahusband failsto per-
formmartia obligationinbetweenthefamilies

e Impotency of husband: If thehusband wasimpotent at thetime of mar-
riage and continuesto be so.

e Insanity, venereal disease: If the husbandishaving beeninsanefor a
period of two yearsor suffering fromor venered disease.

o Repudiation of marriageby wife: If shehavingbeengiveninmarriage
by her father or other guardian beforethe attaining the age of fifteen year, repudi-
ated themarriage before 18 yearsand marriageisnot consummeated. Sheisable
toseek for Judicia Separation.

o Option of Puberty: Option of puberty istheright of aminor boy or girl
whose marriage has been contracted through aguardian to repudiate or confirm
themarriageon attaining theage of puberty. Under thisobligationaboy or girl has
theoption of repudiatingthemarriage.

e Crudty of Husband: Judicia Separation may aso beclaimed by the
Mudimwifeif thehusband trestsher with cruelty.

PARS LAW

<4+ What arethegroundsfor judicial separation under Pars law?

According to Section 34 of ThePars Marriageand DivorceAct, 1936, the
husband and wife, both areentitled to get judicia separation decreeonthesame
groundsonwhich adecreeof divorce could be obtained. Thegroundsare:

e Themarriagehasnot been consummated within oneyear after itssolem-
nization owingtothewilful refusa of the defendant to consummeteit;

e Thedefendant at thetimeof the marriagewas of unsound mind and has
been habitually so up to thedate of the suit

e Thedefendant wasat thetimeof marriage pregnant by some person other
thantheplaintiff

e  Thedefendant hassincethemarriagecommitted adultery or fornicationor
bigamy or rapeor anunnatura offence

e Thedefendant hassincethemarriagevoluntarily caused grievoushurt to
theplaintiff or hasinfected theplaintiff with venered diseaseor, wherethe defen-
dant isthe husband, hascompel led thewifeto submit herself to progtitution
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e Thedefendant isundergoing asentenceof imprisonment for sevenyears
or morefor an offenceasdefined inthe Indian Pena Code
e Thedefendant hasdeserted the plaintiff for at least 3years

e Thedefendant hasceasedto beaPars

<4+ Which Act governsthedivorcefor Christiansin India?

Thelndian DivorceAct, 1869 regul atesthelaw relating to divorce of persons
professing the Christian religion and also other matrimonia clauses. ThisActis
appliedif oneof the partiesto the proceedingsisaChristian.

<4+ What arethegroundsfor judicial separation under thelndian Di-
vorceAct, 18697

According to Section 22 of theAct, ahusband or wifemay obtain adecree of
judicid separation onthegroundsof:

. Adultery

o CI'Udty

. Desertion for aperiod of two yearsor more

4+ Under the DivorceAct, 1869 where can the petition for judicial
separ ation befiled?

According to Section 23 of DivorceAct 1869, applicationfor judicia separa-
tion onany oneof thegroundsaforesaid, may be madeby either husband or wife
by petitiontothe District Court or theHigh Court.

<4+ What isthestatusof thewifeafter thedecreeof judicial separation
haspassed?

. According to Section 24 of theIndian DivorceAct, 1869, wifeshall,
fromthe date of the sentence, and whilst the separation continues, beconsidered
asunmarried with respect to property of every description, which shemay ac-
quire, or which may cometo or devolve upon her.

. Such property may be disposed of by her inall respectsasan unmar-
ried woman, and on her deceasethe same shall, in case shediesintestate, go as
the samewould have goneif her husband had been then dead.

<4+ When can thedecreeof judicial separation get rever sed?

e Accordingto Section 26 of thelndian DivorceAct, 1869, any husband or

wife, upon the gpplication of whosewifeor husband, asthecasemay be, adecree
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of judicia separation hasbeen pronounced, may, at any timethereefter, presenta
petition to the Court by which the decree was pronounced, praying for areversa
of suchdecree,

e Onthegroundthat it wasobtainedin hisor her absence, and that there
wasreasonableexcusefor the alleged desertion, where desertion wasthe ground
of suchdecree.

FAQs- REALITY CHECK

1. Iflfilefor judicial separation, dol havetomovetoanother house?

No, itisnot necessary that one of the spouse hasto stay at different place. They
canresideunder acommon roof. Only their conjugal dutiestowardseach other
cometoanend.

2. Iflamjudicially separated from my husband, will | still becalled
ashiswifeor will | bereferred asadivor cee?

Your statuswould remain asmarried, asjudicia separationisnot sameas
divorce.

3. lamaChrigtian by religion and my husband hasbeen living sepa-
rately snce2years3months. Can | filefor judicial separationinthecourt?

Yes, according to Section 22 of thelndian DivorceAct, 1869 you canfilefor
judicid separation ontheground of desertion.

4. Canl filefor adivorcewhileduringtheperiod of judicial separa-
tion?

Yes, you canfileapetition for divorceafter the pronouncement of decree of
judicia separation but, wherejudicid separation hasbeen taken any timewithin
12 monthsof marriage, apetitionfor divorce can bepresented only after oneyear
of marriage.

5. My husband and | arePars but within 2monthsof our marriage
my husband converted himsalf intoaHindu. Can | fileapetition for judi-
cial separation?

Yes, under Section 34 of ThePars Marriageand DivorceAct, 1936 you can
fileforjudicia separation.
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6. Iflfilefor judicial separation under thelndian DivorceAct, 1869,
doesthat imply that | am divorced and | do not havetofilefor divorce
later?

No, thedecreefor judicia separation doesnot have any other effect and can-
not lead to adecreefor total dissolution of marriagewhiletheformer spouselives.

7. lamMudimbyreigionand | don’'t know thewher eaboutsof my
husband since4year. Can | filefor dissolution of marriage?

Yes, desertionisoneof thegroundsfor dissol ution of marriageand henceyou
canfileapetition.

8. lamaHinduand| hadfiled apetition for judicial separation and |
wasliving separ ately for last eight months. Oneeveningmy husband tried
tohavephysical reationship with me. I sit apunishableoffence?

Yes, in casehushand triesto establish physical reationship with you during the
period of judicial separation hewill be charged under Sec.376(A)of the | PC,
wherein hewill be punished withimprisonment upto 2 yearsand afine.

9.  Myhusband alleged mefor havingillicit reationship with hisbrother,
whichisnot true. Hehasspread aword in theneighbour hood that | am a
woman of bad character. Can | fileapetition for judicial separation?

Yes, imputation of unchastity onthewifeisareasonable causeto seek decree
of judicia separation.

10. My husband and | had aPars weddingintheyear 2018. Thereis
no physical relationship between my husband and me. Can | filefor judi-
cial separation?

Yes, under Section 34 of ThePars Marriageand DivorceAct, 1936 you can
filefor judicia separation.
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LANDMARK JUDGMENTS

1. ManishaTyagi v. Capt. Degpak Kumar [AIR 2010 SC 1042]

Marriage between the partieswas solemnized as per theHindu ritesat New
Delhi on17.11.1991. For ashort period after the marriage, the couple stayed at
M eerut where the husband was posted asa Captainin the Indian Army. Mutual
cohabitation of the parties seemsto have cometo anend on 30.12.1992. They
had been living separately since 31.12.1992. They had adaughter who wasborn
0N 2.6.1993.0n 24.11.1993, the husband filed apetition under Section 13 of the
Hindu MarriageAct for dissol ution of themarriage. The husband mentioned nu-
merousinstancesfor thedivorce petition. Hedescribed thewifeasquarrelsome,
rudeandill-mannered. Hehad goneto the extent of terming hiswifeto beschizo-
phrenic, making hislifealiving hell. Thehusband then complained that thewifehas
been making baseal esscomplaintsto hissuperiors. Thishasaffected hiscareer
prospectsintheArmy.

The appellate court cameto the conclusion that both the parties had made
extremely seriousallegations, and adopted amiddle path by granting adecree of
judicid separation under Section 10 of theHindu MarriageAct, sothat theparties
might ponder over their differencesand re-unite, for thewefare of their daughter.
The subsequent appeal beforethe Division Bench of the Punjab and Haryana
High Court resulted in decree of divorce granted to the husband; however, the
Supreme Court set asidethe Division Bench'sorder by restoring thesingle Judge
order of grantingjudicid separation.

2. Narayan Ganesh Dastanev. Sucheta Narayan Dastane[AIR 1975
SC 1534]

Theappd lant asked for annulment of hismarriage by adecreeof nullity under
Section 12(1)(c) of TheHindu MarriageAct, 25 of 1955, onthegroundthat his
consent to themarriagewas obtained by fraud. Alternatively, heasked for divorce
under Section 13(1)(ii) ontheground that the respondent wasincurably of un-
sound mind for acontinuous period of not lessthanthreeyearsimmediately pre-
ceding the presentation of the petition. Alternatively, the appd lant asked for judi-
cial separation under Section 10(1)(b) on the ground that the respondent had
treated him with such cruelty asto causeareasonable apprehensioninhismind
that it would be harmful or injuriousfor himtolivewith her.

The Court granted to the appel |ant special leaveto gpped, limited totheques-
tionof judicia separation ontheground of cruelty. Stating that “We are not con-
cerned with the question whether the appel lant’ s consent to the marriagewas
obtained by fraud or whether the respondent had been of unsound mindfor the
requisite period preceding the presentation of the petition”.
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3. K.A.Lyngdohv. U.J. Pakem [AIR 1987 Gau 69]

Thepetitioner, Kilbert Latam, deposed that she married therespondent in 1967
thereafter they cohabited and lived together as husband and wifefor about 12
yearsand had 7 children. Since 1979, the respondent deserted her and the chil -
dren and, very often, threatened to hurt and burn her house whenever she met
him, her lifewasmade miserableand unsafewhereforeshehadtoleaveher village
and cometo stay at Jowai town. wherea so whenever therespondent came, he
used to threaten her; and for such bad and evil behaviour, shehad tofilethe
petitionfor divorceasshefdt that it wasno longer safeto livewith him.

The Court heldthat drivingawifeaway fromthematrimoniad homeandforcing
her toliveseparately isaclear caseof cruelty.

4. K.A.Philipv. Susan Jacob and other s[AIR 2001 K er 195]

The petitioner married thefirst respondent on 23.2.1976 in accordancewith
therdigiousritesand ceremoniesprevailinginthe Christian community. After the
marriage, they lived together asman and wife at theresidence of the petitioner at
Adoor till July 1977 whenthefirst respondent | eft thematrimonid homeand started
resding at her houseat Thiruvananthapuram. Thecarnd copulation betweenthe
petitioner and thefirst respondent wasonly for aperiod of onemonth and there-
after the petitioner becametotaly incapable of performing sexud intercoursewith
thefirst respondent.

It was subsequently reveal ed that the 2nd respondent (brother-in-law) was
havingillicit connection with thefirst respondent and thefirst respondent washis
concubinelong prior totheir marriage. Themarriagewasarranged by the second
respondent only to perpetuatetheillegal connectionwiththefirst respondent. Af-
ter themarriage, thefirst respondent used to go to Thiruvananthapuramonceina
fortnight against thewill of the petitioner tofacilitateandindulgein sexud inter-
coursewith the 2nd respondent at Thiruvananthapuram.

Therefore, the petitioner sought for adecreeof divorceor inthedternativefor
adecreeof judicia separation.

However, the petitioner has not succeeded in proving that thefirst respondent
islivinginadultery and thereisabsol utely no evidenceto provethecrudty also,
thus, the court did not grant adecree of divorcebut only judicia separation.

5. Bai FatmaAlauddinv.MumnaMiranji Haji [AIR 1957 Bom 107]

Wifefiled asuit against the respondent, husband for adissolution of her mar-
riageunder Section 2 of the SaurashtraDissolution of Mudim MarriagesAct, No.
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XXVI of 1952, thegroundsfor thedissolution alegedly being that pertainingto
cruelty. Thecomplainant wastreated cruelly, and was not treated equitably in
accordance with theinjunctionsof the Koran, and that the defendant had ne-
glected or had failed to providefor her maintenancefor aperiod of two years
prior tothesuit.

The partieswere Mohammedan and were married sometimein about 1946-
47 and they lived together for about two or threeyears, after which the plaintiff
went to livewith her parents. The husband’ sdefencewasthat he had made at-
temptsto bring back the plaintiff to hishouseand that the plaintiff had, without any
judtifiablereason, refused to comeand livewith him, that he had not neglected nor
had failed to providefor her maintenancefor aperiod of two yearsnor hetreated
her crudly. Thehusband further extended that therewasno truthintheallegation
levelled by thewifeand that he did treat her equitably in accordancewith the
injunctionsof theKoran.

The Court held that therewere sincere attempts by the husband toinducethe
plaintiff toreturnto himandto discharge her marital obligationsbut shehascon-
sistently spurned hisattempts and hasrefused to return, Shehad no justifiable
causetorefuseto livewith thedefendant andif in these circumstancesthe defen-
dant did not send her money for maintenance, it could not be said that he had
neglected or failed to providefor her maintenancewithinthemeaning of Section 2
(ii) of theAct.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1
Seemaand Manisharemarried for 5 yearsand they arehappy with their family.
Oneday, Manish remarried another woman K avitawithout the consent of Seema
Kavitaasodid not haveany ideathat Manishisdready married. Seemacanfilea
petitionfor judicia separation.

*kk*k

PRACTICAL CASE SCENARIONO.2
Katherineand Anthony weremarried for 2 years. Anthony had anillicitrela
tionshipwith Katherineg ssster. On finding out that Anthony hascommitted adul-
tery, Katherinehasbeenliving separately. Katharinecanfilefor judicia separation
under theIndian DivorceAct, 1869.

*kk*k
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PRACTICAL CASE SCENARIONO.3
Saleem and Mumtaaz got married intheyear 2000. Since 2001 Saleemisin
prisonfor the offence of robbery. It sbeen 8 yearsnow. Mumtaaz canfilefor
dissolution of marriage under the Dissolution of Mudim MarriagesAct, 1939.

*k k%

PRACTICAL CASE SCENARIONO.5
Anthony after 6 monthsof marriagewith Katharinestarted abusing her and did
not provide her proper food inthe house. Hedrove K atharine out of thevillage
andthrestened her that if sheever cameback, hewill kill her. Drivingwifefromthe
matrimonia homeandforcing her toliveseparately isaclear caseof cruelty. Thus,
Katherinecanfileapetitionfor judicia separation under thelndian DivorceAct,
1869.

*kk*k

PRACTICAL CASE SCENARIONO.6

Seemaand Manishweremarried for 7 monthswhen Seemadecided to get
converted into aChristian. Manish canfilefor judicia separation under Hindu
Law.

*kk*k

[ASSESSYOURSELF-MULTIPLE CHOICE QUESTIONS]

1 of theHindu MarriageAct, 1955 providesfor Judicial
Separ ation to both the spouses.

a Section8
b. Section9
C. Section 10
d. Section 11

2. Whichamongthefollowingisnot aground for judicial separation?
aAdultery

b. Cruelty

c. Desartion

d. Noneof theabove
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3. Accordingto Section 23 of DivorceAct 1869, awifeor husband
may fileapetition for dissolution of marriagebeforetheDistrict Court
only. Thestatement is

a. Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

4. Incaseof judicial separation thereisno possibility of reconcilia-
tion. Thestatement is

a. Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

5. Every petition for divorce or judicial separation must contain

a Theplaceand dateof marriage

b. Affidavit of beingaHindu

c. Name, status, and domicile of husband and wife
d.All of theabove

6. deals with the situations in which Muslim
women in I ndiacan obtain divor ce.

a Thelndian DivorceAct, 1869

b. The Dissolution of MudimMarriagesAct, 1939
c. TheHindu MarriageAct, 1954

d. Noneof theabove

7. of ThePars Marriageand Divor ceAct, 1936 mentions
judicial separation?

a Section 30

b. Section 31

C. Section 34

d. Section 33
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8.  Which of thefollowingisaground for judicial separation under the
Indian DivorceAct, 1869?

aAdultery

b. Impotency

c. Rape

d.All of theabove

9. Which amongthefollowingamountstocruelty asaground for di-
vor ce?

a Attempt tocommit suicide
b. Drunkenness

C. Impotency
d.All of theabove

10. Thenaotion of crudty under theHindu MarriageAct, 1955 cannot
beimported into Pars matrimonial law. Thestatement is

a. Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

ANSWER KEY
1 2 3 4 5 6 7 8 9 | 10
c d a b d b c a d a

Knowledge Partner : All India Reporter Pvt Ltd




LEGAL AWARENESSPROGRAMME
BY
NATIONAL LEGAL SERVICESAUTHORITY
INCOLLABORATIONWITH
NATIONAL COMMISSION FORWOMEN

IEC & TRAINING MODULE
For Trainingthe Trainers
ON

FAMILY LAW
WOMEN AND PROPERTY RIGHTS



164 Women and Family Law
IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women and her property rights. This is part of the Legal Awareness
Programme undertaken by National Legal ServicesAuthority in collabora-
tion with Nation Commission for Women. Resource Personswill finditasa
useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women & her property rights.

Theoverall content consists of provisionsthat guarantee protection and
safeguard guaranteed to women related to her property rights. Thishasbeen
written in an interactive Question Answer style, in alucid and simple lan-
guage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules

Objective

« Togivean overview and to spread awarenessregarding property rights
of women

« Therearevariouslegidative measuresthat intendsto ensureequal rights,
to counter social discrimination and variousforms of violence against women

o Tofamiliarize the Resource Persons with the ‘various legal provi-
sions that are availableto women regarding their property rights

« Toimprovethe under standing of Resource Personsabout the challenges
& barrierswomen confront in accessing and enjoying their rights

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about property rights of
women
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WOMENAND PROPERTY RIGHTS

Introduction

The property rightsof the Indian woman get determined depending onwhich
religionand religiousschool shefollows if sheismarried or unmarried, which part
of the country shecomesfrom. Hindus, Sikhs, Buddhistsand Jainsaregoverned
by one codeof property rightscodified only asrecently astheyear 1956, while
Chrigtiansaregoverned by another codeand theMudimshavenot codified their
property rights, neither the Shiasnor the Sunnis.

Not only that the customary rulesof |aw regarding right to property, discrimi-
nated agai nst women, but laws enacted by modern legidaturestoo, to alarge
extent discriminated against women. Over aperiod of time, thelaw isaso evolv-
ing with changing timesand the discrimination isbeing removed. The Supreme
Court of Indiahasruled that daughtershaveequal rightsto Hindu family property.

Property rightsof Hinduwomen aso vary depending onthestatusof thewoman
inthefamily and her marital status: whether thewoman isadaughter, married or
unmarried or deserted, wife or widow or mother. It also dependson thekind of
property oneislooking at: whether the property ishereditary/ ancestral or self-
acquired, land or dwelling house or matrimonia property.

InIdamiclaw awoman’sidentityisnot extinguished in her husband when she
marries. Thus, sheretainscontrol over her goodsand properties. Shehasaright
to the samemaintenance he givesto hisother wives, if any, and may takeaction
agang himincasehediscriminatesagaing her.

Thelawsof successionfor Christiansand Parsisarelaid downintheIndian
SuccessionAct, 1925 (ISA). Sections 31 to 49 deal with Christian Succession
and Sections 50 to 56 dealswith Successionfor Parss. Primafaciethe property
rightsof the Parsisare quite gender just. Basically, aParsi widow and all her
children, both sonsand daughters, irrespectiveof their marital status, get equal
sharesinthe property of theintestate while each parent, both father and mother,
get haf of theshareof each child.

Self-acquired property isdevolved through Will and ancestral property de-
volvesthroughinheritance.

Onecaninherit property intwoways-

o Tedtamentary or

o Intestate

Testamentary impliesthe property isbeing inherited by virtue of the deceased
person’swill. Awill isalegal document that setsforth aperson’swish regarding
thedistribution of hisor her assets. A will trumpsall succession laws. In other

words, if someone choosesto dividetheir assetsunequally among their Hindu
children, thenthewill’swisheswill befollowed.
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When aperson dieswithout leaving awill that meansthey areintetate. Inthis
Stuation, their assetswould bedivided asper thelaw governing thereligion of the
deceased at thetime of hisor her degth.

When the property passesintestate, thenit isbased on therulesof inheritance
which providesthe classes of heirswho would be given priority over another
whentheproperty isinherited.

Important Constitutional Provisionsfor Women Related to Property
Rights

Provisions Safeguards

Article14 Righttoequality

Article15 Prohibitionof discrimingtion
Artide21 RighttoLifeand Personal Liberty

Condtitution of Indiahasasubstantidly € aborateframework to ensureequdity
amonggtitscitizens. It not only guaranteesequdity todl persons, under Article 14
asafundamental right, but al so expandson thisin the subsequent Articles, to
makeroomfor affirmativeaction and pogtivediscrimination.

Article15 of the Condtitution of Indiagoesonto specificaly lay down prohibi-
tion of discrimination onany arbitrary ground, including theground of gender, as
asotheparametersof affirmativeaction and pogtivediscrimination.

TheCourtsinIndiatakeavery vast definition of fundamentd right tolifeunder
Article21 of the Condtitution asan umbrdlaprovison. ThisArticleincludesright
to everythingwhichwould makelifemeaningful andwhich preventit frommaking
itamereexistence. Hence, right to food, water, hedlth, right to shelter/ housing
etc. dl arecovered under Article21.

Sincethereisno Uniform Civil CodeinlIndia, every religionisgoverned by its
ownlaws. Hindus, Buddhists, Jainsand Sikhsare governed by oneset of laws,
i.e. theHindu SuccessionAct; Christians, Parsis, Jewsare governed by another,
i.e. thelndian SuccessonAct; Mudimsaregoverned by religiouslawsof the sect
towhichthey belong. Thus, thereisno single body of law relating to property
rightsinindia

Frequently Used Wordsand itsM eanings

Movableproperty Itincludesjewdlery, car, clothing etc.

Immovableproperty Asper Section 3(26) of the Generd ClausesAct 1897,
“immovableproperty” “ shdl includeland, benefitsto
ariseout of land and things attached to the earth, or
permanently fastened to anything attached totheearth
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Property rights

Thesearetheclamsto property that are
legally and socidly recognized and enforcegble
by externd legitimized authority

Right to own property

Article17 of the Universa Declaration of
Human Rights (UDHR) enshrinestheright to
property as-

(1) Everyonehastheright to own property aone
aswell asinassociation with others

(2) Noonesndl bearbitrarily deprived of hisor
her property

Women'sproperty rights

Thesearetheproperty andinheritancerightsthat
areenjoyed by awoman. Thepatternsandrights
of property ownershipvariesfromreligionto
rligioninindia

Testamentary successon

It refersto successon resulting fromalegdly
executed testament, also known astheright of
inheritance. Thesuccessionisfixed and deter-
mined at thetime of adecedent’ sdeath

I ntestate Successon

It refersto thedistribution of property among
heirswhen aperson dieswithout leaving avaid
Wl

Will or Testament

Itisalega document that expressesthewish of
the owner of property asto how itistobe
digtributed after hisdeeth

Coparcenary
[AmongHindug|

A coparcenary isalegd ingtitution cong sting of
threegenerationsof maleandfemaehersinthe
family. Every member of aHindufamily, onbirth,
becomesamember of the coparcenary

Legd Har

A legd hairisapersonwhoisdetermined to
succeed to the estate of an ancestor who died
intetate
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WOMENANDRIGHT TO PROPERTY

Property Rightsof Hindu Woman

<+ Bywhich Codetheproperty rightsof Hindus, Skhs, Buddhistsand
Jainsaregoverned?

Theproperty of Hindus, Sikhs, Buddhistsand Jainsare governed by theHindu
SuccessionAct, 1956. The Hindu SuccessionAct enacted in 1956 wasthefirst
law to provideacomprehens veand uniform system of inheritanceamong Hindus
andto addressgender inequditiesintheareaof inheritance.

<4+ Onwhat groundsaretheproperty rightsof aHindu woman based?

Theproperty rightsof the Hinduwomen are highly fragmented on thebasisof
severd factorsapart fromthoselikereligion and the geographical region. Prop-
erty rightsof Hinduwomen a so vary depending on the statusof thewomaninthe
family and her marital status: whether thewomanisadaughter, married or unmar-
ried or deserted, wife or widow or mother. It a so depends on thekind of prop-
erty oneislooking at: whether the property ishereditary/ ancestral or self-ac-
quired, land or dwelling houseor matrimonia property.

<4+ Howthesharesof awoman aredivided under theHindu Succession
Act, 19567

o The Hindu Succession (Amendment) Act, 2005, amended Section 6 of
the Hindu SuccessonAct, 1956, dlowing daughters of thedeceased equd rights
with sons

o A mother, widow, daughter along with the son, takes equal share of the
property of deceased coparcener

o Onthedeath of amother her daughter a soinheritsher property

+4+ What aretherightsof daughtersin the property of their Hindu
Par ents?

In 2005, theHindu SuccessionAct, 1956, wasamended to give daughters an
equd shareinparental property. If itisanancestra property thenadaughter has
ashareinitby her birthand if the property issalf-acquired of parents, thenit shall
bedigtributed according to the provisionsof theWill.

<4+ What aretherightsof Hindu married daughtersin their parent’s
property?

A married daughter hasno right to shelter in her parents’ house. However, a
married daughter hasaright of resdenceif sheisdeserted, divorced or widowed.
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+ WhoisaCoparcenary?

A coparcenary isalegd ingtitution cons sting of three generationsof maleand
femaeheirsinthefamily. Every member of aHindu family, on birth, becomesa
member of the coparcenary. Thismeansthat no person’ssharein ancestral prop-
erty can bedetermined with certainty. It diminisheson thebirth of amember and
enlargeson thedeath of amember.

<4+ What doyou mean by ‘ Sreedhan’?

“Streedhan” meansthe propertiesgifted to aHindu woman at thetime of mar-
riage by both sdesof thefamily and by relativesand friends.

<4 What does Section 6 of theHindu Succession Act deal with?

Section 6 of the Hindu SuccessionAct providesthat on the desth of amember
of acoparcenary, the property devolvesupon hismother, widow and daughter,
along with hisson, by testamentary or intestate succession and not by survivor-
ship. Thisrule confersonthewomen an equa right with themale member of the

coparcenary.

<4+ What arethelawsof devolution of property in Hindu Law?

e Sections8and 9 of theHindu SuccessonAct, 1956, ded with thedevolu-
tion of property in case of thedeath of amale

e Sections15and 16 deal with the devolution of property in caseawoman
dies

e Theorder of successionintheevent of awoman’'sdeath givesthe heirsof
her husband apreferenceto her own parents

o Incaseof aman, hisrelativesget toinherit the property.

<4+ Whether aHindu woman isan absoluteowner of her property?

Section 14 of the Hindu SuccessionAct, 1956, declares, “ Any property pos-
sessed by afemd e Hindu, whether acquired beforeor after the commencement of
thisAct, shal beheld by her asfull owner thereof and not asalimited owner.” This
makeswomen absol ute ownersof their properties.

<4+ What wastheaim of theHindu Succession (Amendment) Act, 2005?

TheHindu Success on (Amendment) Act, 2005 cameinto forcefrom Sth Sep-
tember, 2005. TheAmendment Act removesgender discriminatory provisonsin
theHindu Success onAct, 1956 and givesthefollowing rightsto daughters-
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o Thedaughter of acoparcener shdl by birth becomeacoparcenerinher own
right inthe samemanner astheson,

o Thedaughter hasthe samerightsin the coparcenary property asshewould
havehad if shehad been ason;

o Thedaughter shall be subject to the sameliability inthe said coparcenary
property asthat of ason;

o Thedaughter isallotted the same shareasisallotted toason,

Inarecent landmark judgment delivered in the case of Vineeta Sharmavv.
Rakesh Sharma, 11" Aug, 2020, the Supreme Court hasmadeit clear that-

The change madein 2005 to Section 6 of the Hindu Succession Act, 1956
confersstatusof coparcener on the daughter born beforeor after amendmentin
thesamemanner assonwithsamerightsandliabilities.

Therightscan bedamed by thedaughter born earlier with effect from 9.9.2005.
Sincetherightincoparcenary isby birth, itisnot necessary that father coparcener
should beliving ason 9.9.2005.

<+ Canawoman purchaseand/or own property in her own right?

Yes, thereisno bar on awoman to acquire property whether through aninher-
itance (i.e. ancestral property) or purchasing property hersdf inher name. Sheis
thefull owner of it unlessshedecidesto shareit with someone.

<4+ What aretherightsof aHindu woman over gifted and willed prop-
erty?

A woman hasfull rightsover any property that shehasearned or that hasbeen
gifted or willed to her, provided she has attained mgjority. Sheisfreeto dispose
off theseby sae, gift or will asshedeemstit.

<4+ What aretherightsof aHindu married woman over her property?
o Shehasexclusiveright over her individua property. Sheisthe soleowner
and manager of her assetswhether earned, inherited or gifted to her.

o A married womanisaso entitled to support and shelter from her husband, or
if her husband bel ongsto ajoint family, thenfromthejoint family.

<4+ What would bethe share of aHindu married woman in case of
partition of joint family property?

Upon partition of ajoint family estate, between her husband and hissons, sheis
entitled to ashareequal to asany other person. In case of death of her husband,
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sheisentitled to an equa shareof hisportion, together with her childrenand his
mother.

<4+ What aretheproperty rightsof aHindu mother ?

o Amother isentitled to maintenancefrom children who are not dependents;

« SheisaClass| her; which meansthat amother will begiven priority incase
of divison of property;

o Awidowed mother hasaright to takeashareequal to theshareof asonif a
partition of joint family estatetakesplaceamong the sons;

« All property owned by her may bedisposed by sde, will or gift asshechooses,

o Awomandiesintestate; her childreninherit equally, regardlessof their gen-
der.

Property Rightsof Mudim Woman

<4 What isldamic L aw of Inheritance?

Idamicschemeof inheritancediscl osesthreefegtures, which aremarkedly dif-
ferent fromtheHindulaw of inheritance:

e TheKorangivesspecificsharestocertainindividuas
e Theresduegoestotheagnatic heirsandfailingthemto uterineheirsand

e Beguestsarelimitedto one-third of theestate, i.e., maximum one-third
shareintheproperty can bewilled away by theowner.

<4+ What aretheProperty Rightsof aM udim Woman?
Thehusband and thewife, being equal, are entitled toinherit from each other-

o Some near femalesand cognates are al so recognized and enumerated as
heirs

o Theparentsand certain other ascendantsare made heirseven wherethere
are descendants.

o Thenewly created heirsaregiven specific shares. They arecaled sharers.

o Thenewly created heirsinherit the specified sharesa ong with customary
heirs, and not totheir excluson.

o Shareof adaughter ishalf of the Son’sshare.

4+ Whatis‘Mahr’?

Mahr isasum of money or other property whichthewifeisentitledto get from
the husband on marriageiscalled mahr’. It can befixed beforeor at thetime of
marriage.
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<4+ What aretheproperty rightsof daughtersborntoaMudim?
o Daughter’sshareisequa to onehdf of theson’s, ininheritance;

« Shehasfull control over thisproperty and she can dispose of her property
according to her wish.

o Awomanmay recaivegiftsfromthosewhom shewouldinheritfromand here
thegiftisameansof circumventing theinheritancelawsof 1/3 of aman’sshare,
accordingtoMudimlaw.

« Daughtershaverightsof res dencein parent’ shouses, until they aremarried.

o Incaseof divorce, chargefor maintenancerevertsto her parenta family after
theiddat period (gpproximatey 3 months).

+ What aretheproperty rightsof Muslim Wives?
« Sheretainscontrol over her goodsand properties.

¢ Inthecaseof divorce, aMudim husband isliableto makereasonableand
fair provisionfor thefuture of the divorced wifewhich obvioudy includesher
maintenanceaswdl

« Suchareasonableandfair provision extending beyond theiddat period must
be made by the husband within theiddat period in termsof Section 3 of the
MudimWomen (Protection of Rightson Divorce) Act, 1986 and ligbility of Mus-
lim husband to pay maintenanceisnot consigned toiddat period.

« Shehasaright to mahr according to thetermsof the contract agreed to at the
timeof marriage.

+ What aretherightsof inheritanceof aMudim Wife?

o Shewill inherit from her husband to theextent of 1/8"if therearechildrenor
1/4"if therearenone

o |f thereismorethan onewife, the share may diminishto 1/16"

¢ Incircumstances, wherethereareno sharersin the estate as prescribed by
law, thewifemay inherit agreater amount by Will

o AMudimmay disposeof 1/3 of hisproperty by Will, thoughnot toasharer
intheinheritance,

<4+ What aretheproperty rightsof Mothersunder I|dlam?

o |If themother isdivorcee or widow thenin that case sheisentitled to mainte-
nancefromher children.

« Her property isto bedivided accordingto therulesof Mudim law.
« Sheisentitledtoinherit 1/6" of her deceased child'sestate.
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Property rightsof aChristian woman

4+ Under which legisativeenactment a Christian woman may claim
her shareintheproperty of her father?

A Christianwoman can clamashareof thefather’ sproperty under Section 37
of thelndian SuccessonAct, 1925.

<4 Which Sectionsof I ndian Succession Act, 1925 deal with Christian
Succession?
Sections 31 t0 49 deal with Christian Succession.

<4+ What arethesharesin property of aChristian woman?

o A Christianwidow isentitled to 1/3" of her husband'sproperty;

o All children whether son or daughter getstheequal shareintheremaining
property,

o Whereadaughter or asonisdead higher children becomeentitled totheir
parents shareintheproperty

e Thechildinthewomb also getstheequa shareinthe property;

o Mother and Father are not entitled to inherit the property of ason or a
daughter if the Son or Daughter issurvived by his/ her own children or grandchil-
dren.

4+ What aretheproperty rights of adaughter born in a Christian
family?

o Sheinheritsequally with her brothersand Sstersto her parent’sestate.

« Sheisentitledto shelter, maintenancebeforemarriage.

« Shehasabsoluterightsover her persona property, upon attaining majority.

<4+ What aretheproperty rightsof aChristian wife?

o Ondeath of her husband, sheisentitled to al/3“shareof hisproperty,
o Restisbeing divided among thechildrenequaly.

o Shemust inherit aminimum of Rs.5000/- from her husband’ sestate.

+ What aretherightsof amother in aChristian family?

Sheisnot entitled to maintenancefrom her children. Incaseany of her children
dieswithout spouseor living children shemay inherit /4" of theestate.
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Property rightsof Pars woman

<+ By which Act Pars women aregover ned?

Pars women aregoverned by thelndian SuccessonAct, 1925. Sections50to
56 ded with Successionfor Parsis.

+ What istheshareof Pars woman in theproperty?

o A Pars widow and dl her children, both sonsand daughters, irrepective of
their marital status, get equa sharesinthe property of theintestate.

« Each parent, both father and mother, get half of the share of each child.

FAQs—REALITY CHECK

1.  Whatisthemeaningof right of inheritance?
Theright of inheritanceisprimarily atrandfer of theindividua’ sproperty, debts,
titles, rights, and obligationsto another individual upon the desth of that person.

2.l amaHindu and my hushand died 2 monthsback without any Will.
Will | get ashareintheproperty even though thereisnowill?

Yes, insituationswherethe person diesintestatei.e., without creating awill
thenthat person’sproperty istransferred among hislega heirsby theapplicable
lawsof intestate succession.

3.  lamMohammedan and | have3wives. If | die will all thewivesbe
entitled toasharein theproperty?

Yes, under theMudim Persond Law (Shariat) ApplicationAct, 1937, multiple
wivesareentitled for ashareintheir husband’ s property. A divorced wifeisalso
entitled but only if thelddat periodisnot over.

4. | amaHindu aged 64 years. | haveahusband and a son and no
other family member or relative. If | die,whowill get my property?

According totheHindu SuccessionAct, 1956, if you diewithout making awill,
then your property shal devolveupon the son and the husband equally.

5. lamaHinduand | havetwo sonsand a daughter. My husband
passed away 3weeksback. Sincethen, my sonshavebeen arguing over
theproperty of their father. Will | get any sharein theproperty?

Yes, the property of aHindu maledying intestate, or without awill, would be
divided equally amongst theClass| heirsi.e.,, sons, daughters, widow.
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6. | amaPars widow,and my husband died last month. | am 7 months
pregnant. Will my child get asharein my latehusband’ sproperty?

Yes, Accordingto Indian SuccessonAct, whoever isactualy borninthelife-
timeof thedeceased Pars person or at thedate of hisdesth only concelvedinthe
womb and subsequently borndive, isconsdered.

7. lamaMudim by birth. My father died 2 yearsback but | havea
stepmother. If | die, will shebeentitled tomy property?

No, under theMuslim Personal Law (Shariat) ApplicationAct, 1937, step-
mother or illegitimatemother not entitled.

8. lamaChrigtian by religion and my husband died in an accident 5
monthsago. | havetwo sons. What will bethedivision of theproperty?

Asper Indian SuccessionAct, if the deceased hasleft behind both awidow
and sons, you will get one-third sharein hisestate whiletheremaining two-thirds
will gotoyour sons.

9. | amaParsi woman and my first husband died 1 month back. |
remarried toanother man ayear ago. Will | beentitled tosharein the
property of my ex-husband?

No, whereawidow or widower of any relativemarrying again during thelife-
timeof theintestate Parsl, such widow or widower isnot entitled to receiveany
shareintheproperty of the deceased Pars.

10. I amaChristian aged 67 years. In caseof thedeath of my husband
without awill, would hismovableproperty also get divided alongwith his
immovableproperty?

Yes, Moveabl e assets of adeceased person arealso divided. Theseinclude
depositsinthebank, furniture, jewdl lery, vessalsetc.

11. Domy children havethesamerightsasmy brother’schildren to
property weinherited from aparent?

Whileyou aredive, your children haveno clamtother grandparents prop-
erty. Butintheevent of your degth, grandchildren from ason or adaughter will
havethe samerightsto their grandparents property.

12. IfI’'madopted, will | enjoy thesamerightsregar dingmy parents
property?

Anadopted child, maleor female, enjoysthesamerightsinreationtotheir
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adoptive parents property. However, they hold no right to any property belong-
ingtotheir biologica parents.

LANDMARK JUDGMENT

1. Narshimhamurthyv. Sushilabilla[Al R 1996 SC 1826]

NarasojiRao died intestate leaving behind him the gppellant, an only son, and
therespondents, three daughters. After action at thelatters' behest for partition,
the Court granted apreliminary decreefor partitionin equa sharesof the Sched-
ule-A propertieswhichincluded* thedwelling houseof Narasoji Rao' . Theagppe -
lant canvassaditsillegdity andimpartibility of thedwelling house, by operation of
Section 23 of the Hindu SuccessionAct, 1956.

Theonly question argued before the court was: whether thedwe ling houseis
partible, when NarasojiRao | eft behind hisonly son and threedaughters? That the
houseisadwelling houseisnotindispute.

The Supreme Court initsjudgment held that thefemaleheirsright toclam
partition of the dwelling house of aHindu dying intestate under Section 23 of the
Hindu SuccessonAct will bedeferred or kept in abeyanceduring thelifetime of
evenasolesurviving maleheir of the deceased until he choosesto separatehis
shareor ceasesto occupy it or letsit out. But thefemaeheir shall beentitledtoa
right of res dencetherein. Provided that where such femaeher isadaughter, she
shdl beentitled toaright of resdenceinthedwdling houseonly if sheisunmarried
or hasbeen deserted by or has separated from her husband or isawidow.

2. Pratap Singhv.Union of India[AlR 1985 SC 1695]

Amar Singhwastheowner of certainagricultura landsHediedleaving behind
him two widowsnamed JagirK aur and HarK aur and the petitioner ashisadopted
son. Under an arrangement, each of the two widows had been given one-third
sharein theLandsin Lieu of their right of maintenance. HarKaur surrendered
her onethird shareinfavour of the petitioner and it wasmutated inhisfavour. The
petitioner filed asuit against JagirK aur for obtai ning adeclaration that she had
no right, title or interest of any sort in the lands belonging to the deceased. A
compromisedecreewaspassed on July 18, 1945 under which JagirKaur could
retaintheonethird share intheLandsin questioninlieu of her maintenanceand
on her deaththe petitioner could get possessionof thesame.

The Court found that Section 14(1) of Hindu SuccessionAct wasenacted to
addressthe problem faced by the Hindu women who were unableto claim abso-
[uteinterest in property inherited from their husbands, but rather, who could only
enjoy these propertieswith therestrictionsattached to widow’ sestatesunder the
Hindulaw.
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3. Kamawativ. Digbijai Singh[1922 (24) Bom L R 626]

Thesuit wasingtituted by the gppellant, asthes ster’ sdaughter of one Kunwar
Randhir Singh Sahib, deceased, to recover from the respondent (who, ashis
surviving brother, wasin possession of hisestate) aone-twel fth share of that
estate. To thisone-twelfth share the appel lant woul d be entitled to succeed
under the provisionsof the Indian Succession Act. Thiswould be so, Kunwar
Randhir Singh having died aChrigtian, and theAct accordingly regulating thesuc-
ontohisedtate.

It washeld by the Privy Council that theold law ceasesto be gpplicablewith
regard toinheritancei.e., success on ascases preceded the I ndian Success onAct
and cannot modify or interpret it. The matter before the court was: Wasthelate
owner of thisestate, or washenot, aHindu ?1f hewas, the Mitaksharalaw would
apply. If hewasaChristian the Indian SuccessionAct would apply Thefacts
presented provebeyond doubt that Kunwar Randhir Singhinhislater portionof life
wasaChristian and died asaChristianThe converted Christianswill not begov-
erned by oldlawi.e. hispreviousrdigion but only by Indian SuccessonAct, 1925.

4.  Balchand JairamdasL alwant v. Nazneen Khalid Qureshi [2018
SCC OnlineBom 307]

The Bombay High Court whilst discussing theissue on whether aHinduwho
had converted to Idamwasdisqudifiedto receive property of thefather whodies
intestate had hel d that when deciding theinheritance, thereligion of the person at
thetimeof birth hasto betaken into account and therefore, aHindu convertis
entitled to her father’ sproperty onthefather dyingintestate.

TheHigh Court discussed the provis onsof Sections2 and 26 of the Succession
Act and sated that thetwo provis onshaveto beread together and not inisol ation.
Onareading of thetwo provisons, the Court wasof theview that aconvert himself
or hersdlf isnot excluded from the gpplication of the SuccessonAct.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Rakama Mehtadiedinacar accident. After this Ram, son of Rggkama Mehta
hastransferred thewhol e property in hisown name. Heasked hismother, Janki
Devi i.e, wifeof Rgkama Mehtaand Sulochna, unmarried Sster, i.e., daughter of
Rajkamal Mehtato leavethe house ashe claimsto bethe owner of the property.
Whether Sulochna& Janki Devi hasnoright inthe property of Ragkama Mehta?

Under the Hindu Success onAct, 1956, amother, widow, daughter ongwith
theson, takeequa share of aperson’sproperty onhisdesth. Therefore, Sulochna
& Janki Devi haveequa sharein Ragkamal Mehta sproperty.

*kk*k
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PRACTICAL CASE SCENARIONO.2

John Martin, aged 80 years, died of cancer. Heissurvived by hiswifeRose,
aged 75 years, their son Krish aged 45 yearsand adaughter Lily aged 35 years.
Krishisnot ready to giveany shareto hismother Rose. Hewantsto dividethe
shareequally among himself and hissister lily. Lily onthe other hand wantsher
mother to get the entitled share. Guide Lily explaining the entitlement of shares
among thethreeof them.

A Chrigtianwidow isentitled to 1/3rd of her husband'sproperty. All children
whether son or daughter get theequa shareintheremaining property. Therefore,
Roseisentitledto 1/3° of her husband’ sproperty and therest of the property isto
bedividedamong Lily andKrishequdly.

*k k%

PRACTICAL CASE SCENARIONO.3

Mr. Bawaownsarestaurant along with hiselder son Boman and hisother two
sonsJosh & Fali wereyet to start working inthe Restaurant. After thedesth of Mr.
Bawa, Boman declared himsealf to bethe owner of therestaurant, ashe assisted
hisfather in the business. Boman asked hisyounger brothersto find some other
jobfor them astherestaurant bel ongsto him. Boman a so threw hismother Peri
outsidethe house. Whether Pari, being wife of Mr. Bawa, entitled to haveany
sharein hisproperty?

Inthepresent case, thefamily isPars . Parssaregoverned by the Indian Suc-
onAct, 1925. According tothat, aPars widow and al her children get equal
sharesinthe property of the personwho hasdied without making awill. There-
fore, Pari and al her other sonsareequdly entitled to the property. Boman cannot
deny themtheir share.

*k*

PRACTICAL CASE SCENARIONO.4
Yogi family isaHindu Joint Family. Thefamily iswillingto do partition of their
property. Kartahasdecided to dividethe property among histhree sonsonly and
isof theopinionthat daughtershave no right in the property. Whether daughters
areentitled to any sharein the property?

Yes, adaughter hasasimilar right like son to claim partition of coparcenary
property. Therefore, in the present case, daughtersof the Yogi Family arealso
entitled totheequa sharelikethat of their brothers.

*k*
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PRACTICAL CASE SCENARIONO.5

ZenFamilyisaChrigtianjoint family comprisngof Mr. & Mrs. Mark Zen, their
children Suzy & Lizzy, Parentsof Mark Mr. & Mrs. JadeZen. They dl livein
Mark’s self - occupied house property. Mark & hiswifediedinaplanecrash.
Who will bethe owner of the house property after them?

Accordingto Indian SuccessionAct, 1925, M other and Father arenot entitled
toinherit theproperty of aSon or aDaughter if the Son or Daughter issurvived by
his/ her own children or grandchildren. Therefore, children of Mr. & Mrs. Mark,
Suzy & Lizzy aretherightful ownersof the property.

**k*

ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. AccordingtotheHindu Succession (Amendment) Act, 2005, in a
Joint Hindu Family gover ned by theMitaksharal aw, thedaughter has
also becomea copar cener likeson. Thisstatement is

a Correct

b. Incorrect

c. Partly correct

d. Noneof theabove

2. AccordingtotheHindu Succession (Amendment) Act, 2005, mar -
ried daughterisa___ .

a  Coparcenary likeason

b. Notacoparcenary

Cc. Hasnoright

d. Noneof theabove

3. IfaMudim manmarriesduringanillnessand subsequently dies
of that medical condition without brief recovery or consummatingthemar -

riage, hiswidow has right of inheritance.
a One-third
b. Two-third
c. Onefifth
d No
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Succession among Christiansisgover ned by the
Indian Christian MarriageAct of 1872
Guardiansand WardsAct 1890

Indian SuccessionAct of 1925

Noneof theabove

AccordingtotheHindu Successon Act, 1956, if amalemember of

a Mitakshara coparcenary diesintestate leaving behind a female heir
mentioned under Classl, theproperty would

a  Notdevolveasper theRuleof Survivorship

b. Devolveaccordingtotheprovisonsof Hindu SuccessonAct

c. Devolveand providespecific sharetofemaleheir

d. Allof theabove

6. Under Shia Law, a childless widow is entitled to get her
share _ intheinheritanceonly from themovableproperty left by
her deceased Husband.

a 1/3rd

b. 1/4th

c. 1/10th

d. Noneof theabove

7. Pard Lawsof Inheritancedictatethat any non-Par 5 woman whois

thewife, or widow, of aPars man cannot receiveinheritancefrom their
husbands. Thisstatement is

a
b.
C.
d

8.

Correct

Incorrect

Partly correct
None of theabove

Accordingtolndian SuccessonAct, if thedeceased Christian male

has left behind both a widow and lineal descendants, she will get

O T

d.

sharein hisestate.
Onefifth
One-third
One-fourth
Hdlf
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9.  Under Mudim law, nowidow isexcluded from thesuccession. This

statement is

a Correct

b. Incorrect

c. Partly correct

d. Noneof theabove

10. of theHindu Succession Act 1956, makesthewoman an ab-
soluteowner of her stridhan sothat it could bedisposed of by her in any
way shelikes.

a Section12

b. Section13

c. Sectionl14

d.  Section15

ANSWERKEY
1 2 3 4 5 6 10
a a d c d b c
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IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women and prevention of domestic violence against her. Thisispart of the
Legal Awareness Programme undertaken by National Legal Services Au-
thority in collaboration with National Commission for WWomen. Resource
Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women and violence against her.

Theoverall content consists of provisionsthat guarantee protection and
safeguard guaranteed to women related to their rightsand remedies avail-
able. This has been written in an interactive Question Answer style, in a
lucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules

Objective

e Togivean overview and to spread awareness regarding rights of
women under Domestic Violence Act

e Domestic ViolenceAct intendsto spread awarenessto counter social
discrimination and to curb variousforms of violence against women

o Tofamiliarize the Resource Persons with the ‘various legal provi-
sions' that are available to women regarding their rights against domestic
violence

o Toimprovethe understanding of Resource Persons about the chal-
lenges & barrierswomen confront in accessing and enjoying their rights

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role & responsibilitiesin spreading awareness about rights of women
against domestic violence
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FAMILY LAW: THEPROTECTION OFWOMEN FROM
DOMESTICVIOLENCEACT, 2005

INTRODUCTION

For every human being, homefulfillsthe basic need of safety —shelter. For
women, thisvery house can beathresat to their safety, dignified living, infact,
sometimes, athreat tother very existence. Thethreatisso gravethat thelegida
ture hasbeen compelled to enact aspecid legidationfor their protectionthe Pro-
tection of Women from Domestic ViolenceAct, 2005 (PWDV Act).

Even before enactment of the PWDV Act, remedieswereavailableunder the
penal lawsof the country to deal with domestic violence. But the samewerenot
efficacious. The preambletotheAct Satesthat itis“ AnAct to providefor more
effectiveprotection of therightsof women guaranteed under the Congtitutionwho
arevictimsof violenceof any kind occurring withinthefamily and formatterscon-
nected therewith or incidentd thereto.”

Thislegidationwasbrought into forceasan attempt totrand ateintoredity the
Condtitutional guaranteeof gender equdity andright tolivewith dignity. TheAct
seeksto achievethisobjective by-

o Defining“domesticviolence” and connected terms

« Providing machinery tofilereportsand complaintsregarding domestic vio-

lence

« Conferring powersonthe Court to passordersfor protection of thevictims

of domesticviolenceand alsofor adequately compensating them

e TheActisapieceof civil legidation

<4+ What isthemeaningassigned totheterm “ domesticviolence’ in
theProtection of Women from Domestic ViolenceAct, 20057?

Thetermisdefinedin Section 3 of theAct. According to thisdefinition, “do-
mesticviolence” canbeinthenatureof physica, sexud, verba and emotiond or
economic abuse. It can bean act, omission or commission.

<4+ What arethetypesof ‘Domestic Violence' ?
a Physica abuse

b. Economicabuse

C. Sexud abuse

d. Verba and emotiona abuse
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<4+ What does’physical abuse' consist of ?

“Physical abuse” consistsof any act or conductswhich causesbodily pain,
harm or danger tolife, limb, or health or impair the health or devel opment of the
aggrieved person. Useof criminal force or assault etc. also amountsto physical
abuse. For e.g. severebesting, causing injury with awespon.

<4 What is‘sexual abuse' ?

“Sexua abuse” refersto conduct of asexual naturethat abuses, humiliates,
degradesor otherwiseviolatesthedignity of woman. It comprisesof forced sexud
intercourse, compel ling to watch pornographic materid etc.

+ Define‘verbal and emotional abuse' ?

Itincludes-

a Inaults ridicule, humiliation, namecalingandinsultsor ridiculeespeciadly
with regard to not having achild or amalechild; and

b. Repeated threatsto causephysical painto any personinwhomtheag-
grieved personisinterested;

For e.g., repeatedly humiliating wifein the presenceof outsders

<4+ What does*economic abuse’ compriseof?

Itincludes-

a  Depriving thewoman of al sortsof financia resourcestowhich sheis
legdlly entitled or which sherequiresout of necessity for running thehousehold,
taking careof thechildren etc.

b.  Alienationof themovableor immovableassatsinwhich shehasinterest

c.  Prohibiting theaggrieved woman or putting restriction on her to continue
theuseof resourcesor facilities.

+ Givean exampleof an act of ‘economic abuse’ towardsawoman?

Courtshaveinterpreted that not giving food to theaggrieved person, interfering
with theaggrieved person’sability to get an employment, forcingawomanto
leaveher job etc. asaform of economic abuse.

For example- A marriagehdll, earlier managed by deceased husband of awidow,
istaken away from her by her in-lawsand sheisdeprived of the only source of
earning availableto her after death of her husband. It amountsto * economic abuse
andisan act of domestic violence. [Smt. SapnaWd/O Nilesh Patel v. Pravin
Ishwarbhai Patel & others, Bombay High Court on 3rd May, 2019]
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<4+ Whocan bean “aggrieved person” under theAct?

‘ Aggrieved person’ meansany womanwhois, or hasbeen, inadomesticrela
tionship with therespondent i.e., the person against whom sheisfiling complaint
under the Act and who allegesto have been subjected to any act of domestic
violenceby therespondent. Thus, following arethetwo essential conditions—

e Thewomanmustbeina®domesticrelationship” with therespondent

e Shemust make an allegation that she has been subjected to an act of
domesticviolence by therespondent.

A wife can bean“aggrieved person even after judicia separation [Krishna
Bhatacharjeev. Sarathi Chaudhuri, 2016 Cri LJ330 (SC)]

<4+ What ismeant by ‘domesticrelationship’?

Relationship between two personsistreated as* domestic reationship” if they
wholiveor have, a any point of time, lived together in ashared household, when
they arerdated by consanguinity, marriage, or through ardationshipinthenature
of marriage, adoption or arefamily membersliving together asajoint family.

<4+ What aretheessential ingredientsof a‘domesticrelationship’?
Theessentid ingredientsof a“domesticrelaionship” are-

o Livingtogether inashared household and

« Being rdated by consanguinity, marriageor through arelationshipinthena-

tureof marriage, adoption, or beingamembersof afamily livingtogether as
ajointfamily

4+ What doesthestatutory definition of ‘domesticreationship’
include?

Thedefinition of ‘domestic rdationship’ in Section 2(f) of theAct includesnot
only theredationship of marriagebut dso areaionship‘inthenatureof marriage' .
However, dl liveinrdationshipswill not amount toa’ relationshipinthenature of

marriage .

4+ What aretheessential requirementsfor establishing‘domestic
relationship’?

InD. Velusamy v. D. Patchammal, AIR 2011 SC 479: The Supreme Court has
heldthat thefoll owing requirements (common law marriage requirements) must
befulfilled and the partiesmust havelived together ina* shared household' for
their relaionshipto qudify asa“domesticrelationship”-

e Thecouplemust hold themsalvesout to society asif they are pouses.

e Theymustbeof legd agetomarry
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e  They mustbeotherwisequdifiedtoenter intoalega marriage, including
beingunmarried

e  They must havevoluntarily cohabited and held themsd vesout totheworld
asbeing akinto spousesfor asignificant period of time.

+ What aretheimportant factor stodeter minewhether aparticular
relationship isareationship of marriageor not?

InIndraSharmav. VKV Sharma, AIR 2006 SC 2522, the Supreme Court has
specified thefollowing factorsto be considered for determining-

e  Durationand period of reationship

e  Sharedhousehold

e Pooling of resourcesandfinancid arrangements

e  Sexud rdationship, children

e Soddizationinpublic

e Intentionand conduct of parties

Thus, wives, mothers, daughters, daughters-in-law, live-in partners, dl arepro-
tected under theAct.

4+ Whoiscalled asa“respondent” under thisAct?

Theterm*respondent’ isdefinedin the Act to mean any adult male personwho
is, or hasbeen, in adomestic relationship with the aggrieved person and againgt
whom the aggrieved person hassought any relief under thisAct.

However, inHeerd P. Harsorav. Kusum N. Harsora, AIR 2016 SC 4774, the
Supreme Court hasobserved that “if * respondent’ isto beread asonly an adult
maleperson, itisclear that womenwho evict or excludetheaggrieved personare
not withinitscoverage, and if that isso, the object of theAct canvery easily be
defeated by an adult mal e person not standing intheforefront, but putting forward
fema e personswho canthereforeevict or excludethe aggrieved personfromthe
shared household. Thisagainisanimportant indicator that the object of theAct
will not besub-served by reading * adult maleperson’ as'‘ respondent’. The Court
declared that thewords* adult male’ in Section 2(q) of the2005Act will stand
deleted since these words do not squarewith Article 14 of the Constitution of
India” Theeffect of thisjudgment isthat relief under theAct can besought against
women and minorsaso.

<4 What doesa* shared household” mean?

It meansahousehold wherethe person aggrievedlivesor at any sagehaslived
inadomestic rel ationship elther singly or dong with the respondent. It includes
tenanted household or ahousewhich belongstojoint family of whichtherespon-
dentisamember.
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+ Discusstheprocedurefor filingcomplaint or givinginfor mation
regar ding domestic violence?

e Theaggrieved person herself or any person who hasreasonto believe
that an act of domestic violence hasbeen committed or islikely to becommitted
can giveinformation about the sameto aprotection officer or serviceprovider or
thepolice; Or

e Anaggrieved person or aProtection Officer or any other person on be-
half of the aggrieved person may present an gpplicationto the M agistrate seeking
oneor morerdiefsunder theAct;

e TheMagistratefixesthefirst date of hearing. Ordinarily thisdateisnot
beyond three daysfrom the date of recei pt of the application by the Court

e TheMagisratemust makean effort to digpose of every such gpplication
withinaperiod of sixty daysfromthedateof itsfirst hearing;

e TheMagistrate may direct the respondent or the aggrieved personto
undergo counsdling ether jointly or Sngly;

e Anyrélief avalableunder thisAct may also besought inany lega pro-
ceeding, beforeaCivil Court, Family Court or aCriminal Court, affecting the
aggrieved person and the respondent whether such proceeding wasinitiated be-
foreor after thecommencement of thisAct.

+4 Discusstherightsavailabletoaggrieved person under theAct?

Right toresidein ashared household: An attempt isalways madeto makea
woman submit to actsof violence by threatening her to be disposed or evicted
fromthehouse. TheAct protectsher by empowering the Court to passan order
restraining the respondent from dispossessing or in any other manner disturbing
the possession of the aggrieved person from the shared househol d.

+4+ Discusstheremediesavailableto aggrieved per son under the
Act?

o The Court may direct the respondent to remove himself from the shared
household;

« Therespondent or any of hisrelatives can berestrained from entering any
portion of the shared household inwhichtheaggrieved personresides;

« Therespondent can a so berestrained from alienating or disposing off the
shared household or encumbering thesame;

« Therespondent can berestrained from renouncing hisrightsin the shared
household except withtheleave of theMagistrate;

« Inthedternative, the Court can direct therespondent to secure sameleve of
dternate accommodation for theaggrieved person asenjoyed by her intheshared
household or to pay rent for the same, if the circumstances sorequire.
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« However, no such order can be passed against awoman.

<4+ What protection order scan be passed by theCourt in favour of
theaggrieved person?

Under the protection order, the Court may prohibit the respondent from-

a Committing any act of domesticviolence

b. Aiding or abetting inthecommission of actsof domestic violence

c. Entering the place of employment of the aggrieved person or, if the person
aggrievedisachild, itsschool or any other placefrequented by the aggrieved
person

d. Attempting to communicatein any form, whatsoever, with theaggrieved per-
son, including persond, ora or written or e ectronic or telephonic contact

e Alienating any assats, operating bank lockersor bank accountsused or held or
enjoyed by both the parties, jointly by theaggrieved person and therespondent or
singly by therespondent, including her Stridhan or any other property held either
jointly by the partiesor separately by themwithout theleave of theMagidrate

f. Causing violenceto the dependents, other relativesor any personwho give
theaggrieved person ass stancefrom domestic violence

g. Committing any other act asspecified in the protection order

4+ What ‘Monetary reliefs areavailabletoan aggrieved person un-
der theAct?

The Court can direct the respondent to pay monetary relief to theaggrieved
person. Such payment ismadeto meet theexpensesincurred and | osses suffered
by the aggrieved person and any child of the aggrieved person asaresult of the
domesticviolence. Itincludesthefollowing butisnot restrictedtothesamethat is
to say, theremay be other headsa so coveredinthisorder:

a  Thelossof earnings

b.  Themedica expense

c.  Thelosscaused duetothedestruction, damageor remova of any prop-
erty fromthecontrol of theaggrieved person, and

d.  Themaintenancefor theaggrieved person aswell asher children, if any.

4+ TowhomtheAct conferspower topass‘custody orders of chil-
dren?

Children aretheworst sufferersin matrimonia litigation. With aview tomini-
mizing hardship to the children, thisAct confers power on the Court to grant
temporary custody of any child or childrento theaggrieved person or theperson
making an gpplication on her behaf.
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If necessary, thearrangementsfor visit to such child or children by therespon-
dent area so specified in such orders. If the M agistrateis of the opinionthat any
vigt of therespondent may beharmful to theinterestsof thechild or children, he
refusestodlow suchvisit.

<4+ What doyou mean by ‘ conducting pr oceedingsin-camera’ ?

The*in-cameraproceeding’ may bedefined asthe proceeding that iscarried
out in private, in the absence of the public and the press. Such proceedingsare
conducted through video conferencing to safeguard the privacy and protection of
theaccused.

4+ When canthematrimonial litigation proceedingsbe conducted in-
cameraunder theAct?

Likeother matrimonial litigation, proceedingsunder thisAct can a so be con-
ductedin cameraif -

a  TheMagigtrate considersthat thecircumstancesof thecasesowarrant,
and

b. If ether party to the proceedingsso desires.

4+ When can compensation or der shepassed by theCourt under the
Act?

Inadditionto theabove mentioned reliefs, the Magi strate can passan order for
payment of compensation. By such order the respondent can bedirected to pay
compensation and damegesfor theinjuries, including mentd tortureand emotional
distress, caused by the actsof domestic violence committed by that respondent.
Such an order can be passed on an application made by the aggrieved person.

4+ Whatisan‘exparteorder’?

The Court may passan ex-parteorder; thisorder ismainly adirection, com-
mand to restrain, granted after hearing only one party in mattersof ‘ urgency’,
without anoticeto theother partiesinvolved.

4+ Whatisan‘interimorder’?
Interim order refersto an order issued by aCourt during the pendency of the
litigation. Itisgeneraly issued by the Court to ensure Status quo.

<4+ When can ex parte and interim orders be passed by the Court
under theAct?

Ex parte and interim orders may be passed by the Court to protect the ag-
grieved person onthebasisof affidavit sworn by that person regarding commis-
sonor likelihood of commission of domesticviolence.
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+ What aretheconsequencesof ‘ breach of protection order’ of the
Court?

A breach of protection order, or of aninterim protection order, by therespon-
dent isan offenceunder theAct. Theoffenceis punishablewithimprisonment of
ether description for atermwhich may extend to oneyear, or withfinewhichmay
extend to twenty thousand rupees, or with both.

FAQ's-REALITY CHECK

1. My husband beatsmedaily sayingthat | don’t cook tasty food.
Doesit amount to domesticviolence' ?

Yes. Beating or hitting wifefor any reason amountsto ‘ physical and mental
abuse’ and hencetheact of your husband fallsunder * domestic violence' .

2. My husband isinsstingmetodemand acar from my parents. On
my refusal to demand the same, my husband stopped to give me house-
hold expenses. Ishisact fallsunder theambit of domestic violence' ?

Yes. Refusing to give househol d expenseto wifeisan economic abuseand his
act falsunder theambit of DomesticViolence.

3. Ifbymistakel put lesssugar intea, my in-lawsverbally abuseme
and ask metodie. I sthisdomestic violence?

Yes. Domestic Violenceincludescausing any harmor injury tothe safety, life,
hedlth or well-being of theaggrieved woman by committing any physica, sexud,
verba or economic abuse.

4. My husband alwaysinsultsmein front of hisfriendssayingthat
my wifeissofat and ugly that | don’t want her to accompany me any-
wher e. Doesthisamount to domestic violence?

Yes. Theact of your hushand isunreasonableand heisabusingyouverbaly in
front of hisfriendsisdefinitely an act of domestic violence.

5. My husband insistsmetowatch pornography evenif | refuse. Isit
adomesticviolence?

Yes, hisact amountsto sexual abuse. The Courts have recognized various
formsof sexual abuse, such asforced sexual intercourse, demandstoindulgein
ora sex or watch pornography.
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6. Myhushandinsstsmetotakedivorcefrom him, otherwisehewill
commit suicide. I sit adomestic violence?

Yes. Verba and emotional abuse can dsotakeplacein severa formssuch as
namecal ling, threstening to commit suicideasamethod of coercion tc.

7. lamareceptionistin aprivatecompany and my in-lawsinsist me
toleavemy job. Will their act fall under the scopeof ‘domesticviolence ?

Yes. Interferenceinyour ability to get an employment, forcing youtoleaveyour
jobetc. istheform of economic abuse.

8. My husband never allows meto go out for shopping and never
givesmeany money to buy clothesand other essentialsfor mysalf. Will it
amount todomesticviolence?

Yes. Prohibiting theaggrieved woman or putting restriction on her to continue
theuseof resourcesor facilities, it amountsto economic abuse.

9. What all rightsand remediesareavailabletomeunder theDo-
mestic ViolenceAct?

Domestic ViolenceActisacivil law and focusesonthereliefsgiventothe
aggrieved woman such ascompensation, protection, right toresdenceinthe” shared
household’.

10. What istheaim of the‘ Domestic ViolenceAct’?

DomesticViolenceAct protectstherightsof women guaranteed to them under
theCondgtitution of India

LANDMARK JUDGMENTS

1. Satish Chander Ahujav. SnehaAhuja[AIROnNIline 2020 SC 784]

The Supreme Courtinthiscaseoverruled theearlier judgmentinS R Batrav.
Taruna Batra, pertaining to theright of residence avail ableto awoman seeking
protectionfrom domegtic violenceand held that theterm* shared household” found
in Section 2(s) of the Domestic ViolenceAct wererequiredto beinterpretedin
accordancewith the plain meaning of the statute. Further, being so construed, it
wouldincludeany householdinwhichthevictimwasresding at therdevanttime,
irrespectiveof the personinwhomtitlevested.

TheApex Court hasclearly ruled that awifeisasoentitled to clamaright to
residenceinashared household belonging to relatives of the husband.
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2. LalitaToppov. Sateof Jharkhand & Anr.[AIR 2018 SC (Supp)
2583]

The Supreme Court has categorically held that maintenance can beclaimed
under the provisionsof the Protection of Women from Domestic ViolenceAct,
2005 (Domestic ViolenceAct) evenif theclamant isnot alegally wedded wife
despitean order of the Jharkhand High Court, which held that Section 125 CrPC
doesnot providefor the grant of maintenanceto awomanwhoisnot legally
married to the person to whom such maintenanceisclaimed.

TheBench explained that the provisi onscontained in Section 3(a) of theDo-
mestic ViolenceAct, 2005 which definestheterm domestic violence’ aso con-
stitutes* economic abuse” asdomestic violence. The Court further opined that
under theprovisonsof theDomestic ViolenceAct, thevictimi.e. estranged wife
or live-in-partner would beentitled to morerdief than what iscontempl ated under
Section 125 of the CrPCi.e. to ashared household al so.

3. SandhyaWankhedev. M anoj BhimraoWankhede[AIR 2011 SC
(Criminal) 567]

Inthiscase,animportant issuewasdealt with, i.e. the definition of theterm
‘respondent’ asdefined under Section 2(q) of theDomesticViolenceAct. A ‘re-
spondent’ isdefined asany adult male personwhois, or hasbeen, inadomestic
rel ationship with theaggrieved person and against whom the aggrieved person has
sought any relief under thisAct.

The Supreme Court in the aforementi oned case put to rest theissue by holding
that the proviso to Section 2(q) doesnot excludefemaere atives of the husband
or male partner from theambit of acomplaint that can be made under the provi-
sonsof theDomestic ViolenceAct. Therefore, complaintsarenot just maintain-
ableagaingt theadult male person but a sothefema erdative of such adult male.

4. KrishnaBhatacharjeev. Sarathi Choudhury and another [2016 Cri
LJ 330(SC)]

TheApex Court whilee ucidating onthe duty of Courtswhiledeciding com-
plaintsunder the Domestic ViolenceAct Sated that:

e Itistheduty of the Court to scrutinizethefactsfromal angleswhether a
pleaadvanced by therespondent to nullify the grievance of the aggrieved person
isredly legdly sound and correct.

e Theprinciple®justicetothe causeisequivaent to thesalt of the ocean”
should bekept in mind. The Court of Law isbound to uphold thetruth which
sparkleswhenjusticeisdone.

o Beforethrowingapetition at thethreshold, itisobligatory to seethat the
person aggrieved under such alegidationisnot faced with asituation of non-
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adjudication, for the2005A ct aswe have stated isabeneficia aswell asasser-
tively affirmativeenactment for theredlization of thecongtitutiona rightsof women
andto ensurethat they do not becomevictimsof any kind of domestic violence,

5. Vimlaben Ajitbhai Patel v. Vatslaben Ashokbhai Patel and Ors,,
[AIR 2008 SC 2675]

Inthiscase, the Court held that when it comesto maintenance of thewifeunder
the Domestic ViolenceAct read with the Hindu Adoption and MaintenanceAct,
1956, itisthepersond obligation of the husband to maintain hiswife. Property of
themother-in-law can neither be subject matter of attachment nor duringthelife-
timeof thehusband can hispersond liability tomaintain hiswifebedirectedtobe
enforced against such property.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1
Samesr, thehusband of Charushilaistrying todriveher away fromtheir home.
Charushilahasfiled an application against her husband under the Protection of
Women from Domestic ViolenceAct. The Court can passan order restraining
Sameer from driving Charushilaout of their shared household. The Court may
evendirect therespondent to remove himsalf from the shared househol d.

*k k%

PRACTICAL CASE SCENARIONO.?2

Sameer istrying toinjure Charushila(hiswife) and their childrenand hispres-
enceinthehouseismakinglifeof Charushilaand their childrenunsafe. Whatisthe
remedy availablewith Charushila?

Charushilacan filean gpplication under theDomestic ViolenceAct beforethe
Court. The Court can passan order directing Sameer toremovehimself fromthe
house. Therespondent or any of hisrelativescan berestrained from entering any
portion of theshared household inwhich the aggrieved personresides.

*kk*k

PRACTICAL CASE SCENARIONO.3

Sameer isanacoholicand hedrinksdally. After drinking hehitsCharushila(his
wife) and children onaregular bas's. Neighbourshavetried tointervenebut Sameer
abusesthem aswell. What can Charushilado?

Shecanfilean gpplicationtothe Court against Sameer mentioning thedomestic
violencethat heisdoing on regular basis. The Court may order for separatear-
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rangementsfor resdingintheshared householdfor Charushilaand children. Sameer
and hisrel atives can berestrained from entering that portion of thehouseinwhich
Charushilaisresdingwith her children.

*k k%

PRACTICAL CASE SCENARIONO.4

Sameer ispressurizing Charushilato takedivorcefrom him and go away from
their shared household. However, Charushilaisunwilling to givedivorceand wants
toresideinthe samehousehold. Thehouseisowned by Sameer andthereare
indicationsthat hemay sdl off thehouseor mortgageit whichwill adversdly affect
interestsof Charushila What can Charushiladointhiscase?

Shemay approach the Court. The Court can passan order restraining Sameer
from disposing off or encumbering the house property.Sameer can also bere-
srained fromdienating or digposing off the shared househol d or encumbering the
same. He can berestrained from renouncing hisrightsin the shared household
except withtheleaveof theMagidrate.

*kk*k

PRACTICAL CASE SCENARIONO.5

Sameer ispressuring Charushilato get money from her parentsotherwisehe
will takedivorcefrom her. However, Charushilaisunableto get money from her
parentsand sheisunwilling to givedivorceand wantsto resdeinthesamehouse-
hold. Thehouseisajoint family property. Thereareindicationsthat Sameer can
deprive Charushilaof the property by relinquishing hissharein favour of others.
What can Charushiladointhiscase?

Charushilacan movetothe Court andfileasuit for injunction. If thehouseisa
jointfamily property, then Sameer can berestrained from rdinquishing hisshare.
The Court can direct the respondent to securesameleve of dternateaccommo-
dation for the aggrieved person asenjoyed by her in the shared household or to
pay rent for thesame, if the circumstancessorequire.

*kk*k
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Awifecan daim maintenanceunder theProtection of Women againg
DomesticViolenceAct, 2005. Thisstatement is

a Correct

b.  Incorrect

c. Partlycorrect

d. Noneof theabove

2. Maintenanceisan amount payableby thehusband to hiswifewho
isunabletomaintain hersdfduring__

a  Subsstenceof marriage

b.  Uponseparation

c. Ondivorce

d. Allof theabove

3. If at thetimeof filing of petition, the wife had already been di-
vorced, there beadomesticreationship.

a Can

b. Cannot

Cc. May beat discretion of the Court

d. Noneof theabove

4. Inaccordancewiththeprovisotothe Section 2(q) of theProtection
of Women from Domestic ViolenceAct, 2005, indicatesthat _ _may
alsofileacomplaint against arelativeof thehusband or themalepartner.

a Anaggrievedwife

b. Afemaelivinginardationshipinthenatureof marriage

c. Bothaandb

d. Noneof theabove

5. Under theDomestic ViolenceAct thefir st per-condition isthat the
applicant must bean aggrieved personisapersondefinedin__ of
theAct.

a Section2(a)

b. Section2(b)
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C.
d.

6.
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Section2(q)
Noneof theabove

Protection of Women from Domestic ViolenceAct, 2005 isa secu-

lar law applicabletoall women in Indiawho areaggrieved and arevictim
of domesticviolence. Thisstatement is

a Correct

b.  Incorrect

c. Partlycorrect

d. Noneof theabove

7. Protection of Women from Domestic ViolenceAct, 2005, provides
aremedy under protectingwomen from domestic violence.

a Crimind Lav

b. CivilLav

c. Bothaandb

d. Noneof theabove

8. Temporaryresdencesoincludesaplacewherean aggrieved per-

son was compelled to reside in view of commission of domestic
violence.Thisstatement is

a Correct

b. Incorrect

c. Partlycorrect

d. Noneof theabove

9. Protection of Women from DomesticViolenceAct, 2005, hasbeen
enacted keepingin view therightsguaranteedunder _ of theCon-

stitution to providefor aremedy under thecivil law whichisintended to
pr otect thewoman from being victim of domestic violenceand to prevent
theoccur renceof domestic violencein society.

a

b.

C.

d.

Artide14
Article15
Artide21
All of theabove
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10. of the Protection of Women from Domestic ViolenceAct,
2005, has guaranteed right to residence to an aggrieved person in the
sharehousehold of therespondent.

a Sectionll
b. Section15
Cc. Section19
d. Noneof theabove
ANSWER KEY
1 2 3 5 6 7 8 9 10
a d a c a a b a d c
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TrainingModule

TheDowry Prohibition Act, 1961

IEC Material & TrainingM odule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular responsbilitiesin spreading legal awarenessabout
women and the various enactments framed specifically for them by the man-
date of the Constitution, such as Dowry Prohibition Act, 1961, asa part of
Legal Awareness Programme undertaken by National Legal Services Au-
thority in collaboration with National Commission for WWomen. Resource
Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concerning dowry [ Dowry Prohibition Act, 1961] .

The overall content has been written in an interactive Question Answer
style, inalucid and ssimplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

o Toactivelyworkfor creating a dowry free society without adver sely
affecting theinstitution of marriage, family structure and implication of in-
nocents.

o To create awareness about current dowry/cruelty/harassment rel ated
laws and their detrimental effects on family members including husband,
wife, their children and relatives.

« Toprovidelegal awarenessto familiesfromweaker and needy sections
of society.

L ear ning Outcome

o Legal awarenessregarding the provisionsof the Dowry Prohibition Act.

« Training participants (Resource Persons) in spreading awareness about
the provisions of Dowry Prohibition Act.
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“ Thereisan urgent need to tackletheills of society against women through
active participation of all -men, women, society, governments. It isimpera-
tive to make women empower ment a people’s movement.”

- Sushma Swar g
Introduction

“Dowry” isacommontermin Indian households. Thispractice hasbecomea
parastefor thelndian society and haseroded the beautiful ingtitution of marriage.
Itisnot anew trend but has been practised asacustom from ages, and iSso deep
rooted inthelndian society that itis<till far from eradication. Severd lavshave
been enacted to prohibit the practice of dowry, but thelegd clutchesareweaker
than theambit of the practice of dowry. Indiareportsahigh rate of dowry degth
per year and our society needsto be aware of variouslawswhich prohibit the
practiceof dowry.

TheDowry Prohibition Act, 1961

The Dowry Prohibition Act wasenacted on May 1, 1961. Theact wasin-
tended to prevent the giving or receiving of adowry. Theterm dowry under the
Actincludesproperty, goods, or money given by ether party to themarriage, by
theparentsof ether party, or by anyonedsein connectionwiththemarriage. The
Dowry Prohibition Act gppliesto personsof dl religionsinindia

Theorigind text of the Dowry ProhibitionAct waswiddly criticized for being
ineffectivein curbing the practice of dowry. Moreover, specificformsof violence
against women continued to belinked to afailureto meet dowry demands. Asa
result, need wasfelt for amendment of the provisionsof theAct and thereforein
1984, presentsgivento abride and groom at thetime of amarriagewere brought
into scrutiny. A rulewas made according to which alist wasto be maintained
describing eech gift, itsva ue, theidentity of thepersongivingit, andtheperson’s
relationto either party tothemarriage. Theact and dl other relevant provisonsof
thelndian Pend Codewerefurther amended to protect femalevictimsof dowry-
related violence. Another layer of legd protectionwasprovidedin 2005 under the
Protection of Women from Domestic ViolenceAct.

Amendmentswerea so madeto the minimum and maximum punishmentsfor
giving and receiving dowry and apendty wasintroduced for demanding dowry or
advertising offersof money or property in connectionwithamarriage. Thelndian
Pena Codewasalso modified in 1983 to establish specific crimes of dowry-
related cruelty, dowry death, and abetment of suicide. Theseenactmentspunished
violenceagainst women by their husbandsor their rel ativeswhen proof of dowry
demandsor dowry harassment could beshown. Even efter dl theserevisons, the
practiceof dowry and dowry-rel ated violencedlill occursinvarying degreeswithin
Sseverd communitiesand socioeconomic groupsof India
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Important provisonsunder theAct at aglance

Sr.No. Sections Provisons

1 Section 2 Definitionsof * dowry’

2 Section 3 Penalty for giving or taking dowry

3 Section 4 Penalty for demanding dowry

4 Section4-A | Banonadvertisement

5 Section 5 Agreement of giving or taking dowry tobe
void

6 Section 6 Dowry to befor the benefit of thewifeor her
heirs

7 Section 7 Cognizanceof offences.

8 Section 8 Offencesto be cognizablefor certain purposes

and to be non-bail able and non-compoundable.

9 Section 8-A | Burdenof proof incertain cases.
10 Section 8-B | Dowry Prohibition Officers.

4+ What aretheobjectivesof theAct?
e Topromotemarita andfamily harmony.

e Toactively work for creating adowry free society without adversaly af-
fecting theingtitution of marriage, family structureand implication of innocents.

e Toprovideaplatformfor fighting against misuse of dowry laws.

o Tocresteawarenessabout current dowry/cruety/harassment rel ated laws
andtheir detrimenta effectson family membersinc uding husband, wife, ther chil-
drenandrelatives.

+ What isprohibited under theAct?

TheDowry ProhibitionAct of 1961 isanAct which prohibitsthegiving or
taking of dowry. Further, any agreement for thegiving or taking of dowry shal be
void according to Section 5.

+ What isthedefinition of Dowry?

Accordingto Section 2 of theAct, dowry meansany property or valuable
security given or agreedto begiven ether directly or indirectly:

e by oneparty toamarriagetothe other party to themarriage; or

e bytheparentsof either party to amarriage or by any other person, to
either party tothe marriageor to any other person;

e aorbeforeor any timeafter themarriagein connection withthemarriage
of said parties.
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<+ Doesthedefinition of dowry include‘mahr’?

No, it does not include dower or mahr in the case of personsto whom the
Mudlim Personal Law (Shariat) applies. [Section 2]

<4+ Arepresentsalsoconsidered asadowry under theAct?

No, thefollowing presentsgiven at thetime of marriagearenot considered as
dowry [Section 3(2)] :

a Presentsgiven to the bride without any demand having been made onthat
behdlf.

b. Presentsgivento the bridegroom without any demand having been madeon
that behalf.

But, therearetwo requirementswhich needsto befulfilled:

a such presentsshould beentered in alist maintained in accordance with the
rulesmadeunder thisAct.

b. presents made by or on behalf of the bride or any related person to the
bridegroom should not be excessive having regard to thefinancia statusof the

persongivingit.

<4+ What aretheRulesin Accordancewith which listsof Presentsare
tobemaintained?

Rule2 of theDowry Prohibition (Maintenanceof Listsof PresentstotheBride
and Bridegroom) Rules, 1985 providesthat, suchlist:

a beprepared at thetime of the marriage or assoon as possible after the
marriage

b. shdl beinwriting;

c. shal besigned by both the bride and the bridegroom;

d.\shdl contain,

i. abrief description of each present;

ii. theapproximateva ueof the present;

iii. thenameof the person who hasgiven the present; and

iv. wherethe person giving the present isrelated to the bride or bridegroom, a

description of suchrelationship.

+4 If aperson other than thewoman who isgetting married hasal-
ready received thedowry what then?

Whereany dowry isreceived by any person other than thewoman in connec-
tionwithwhose marriageitisgiven, that person will transfer it to thewoman
[Section 6(1)] :

If thedowry wasreceived before within 3 months after the date of marriage
marriage
If thedowry wasreceived at the Within 3 monthsafter the date of itsreceipt]

timeof or after themarriage

If thedowry wasreceivedwhen | withinthreemonthsafter shehasattained

thewomanwasaminor theageof eighteen yearspending such
transfer, shdl holditintrust for thebene-
fit of thewoman
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+ What will happen, if the women entitled to dowry under Section 6
dies before claiming it?

Where thewoman entitled to any property under section 6(1) diesbeforereceiv-
ingit, theheirsof thewoman will beentitled to claimit from the person holding it for
thetime being [ Section 6(3)] :

a. if shehasno children, it will betransferred to her parents, or

b. if she has children, it will be transferred to them. And until the transfer is
pending, theamount will beheldin trust for such children.

Section 6 (3A) further provides that where a person convicted for failure to
transfer any property as required has not, before his conviction under that sub-
section, transferred such property to the women entitled or, her heirs, parents or
children, the Court shall, in addition to awarding punishment, direct, that personto
transfer the property,

If such aperson till failsto comply with the direction within the period so speci-
fied, an amount equal to the value of the property may berecovered from him asif
it wereafineimposed by such Court and paid to such woman, asthe case may be,
her heirs, parentsor children.

4+ What are the various penalties provided under the Act?

Taking or abetting to give or take Imprisonment for aterm which shall
dowry [Section 3(1)] not belessthan 5 years, and with the
finewhich shall not belessthan Rs.
15,000 or the amount of the value of
such dowry, whichever ismore.

For adequate and special reasons
imprisonment can be awarded for a
term of lessthan 5 years.

Demanding dowry [Section 4] Imprisonment for aterm which shall
not belessthan 6 months but which
may extend to 2 yearsand with fine
which may extend to Rs. 10,000.
For adequate and specia

reasonsim  prisonment can

be extended for aterm

of lessthan 6 months.

Advertisement of dowry inany form Imprisonment for aterm which shall
for the marriage of one’sson or not belessthan 6 months, but which
daughter or any relative [Section 4-A]| may extend to 5years, or with fine
which may extend to Rs. 15,000

For adequate and special reasonsim-
prisonment can be extended for aterm
of lessthan 6 months.

Failureto transfer any property as Imprisonment for aterm which shall
required by Section 6(1),(3) within not belessthan 6 months, but which
the specified timelimit as prescribed may extend 2 yearsor with finewhich
[Section 6(2)] shall not belessthan Rs. 5,000, but
which may extend to Rs. 10,000 or
with both.
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+ Who can take Cognizance of offencesunder theAct?

No, Court inferior tothat of aM etropolitan magistrateor adudicia Magistrate
of thefirst classshal try any offence under thisAct. [Section 7]

<+ Who can fileacomplaint under theDowry Prohibition Act?

a  TheCourtonitsaccordor onapolicereport of thefactswhich congtitute
such offence, or

b. A complaint by the person aggrieved by offence or aparent or other
relativeof such person, or by any recognized welfareingtitution or organi zation:

+ Aretheoffencesunder theAct bailableand compoundable?

No, every offenceunder thisAct shdl benon-bailableand non-compoundable
[Section 8(2)]. And the provisionsof Codeof Criminal Procedurewill apply to
them asif they were cognizable offences:

a for the purpose of investigation of such offences; and

b. for the purpose of mattersother than: mattersreferred to in Section 42 of

that Code, and the arrest of aperson without awarrant or without an order
of aMagidrate.

<4+ WhohastheBurden of proof under theAct?

Theburden of proof will beon the personwhoisbe ng prosecuted for teking or
abetting the taking of any dowry under Section 3, or the demanding of dowry
under Section 4, proving that heisnot guilty of theoffence. [Section 8-A]

+WhoaretheDowry Prohibition Officer sand what aretheir powers
and functions?

Theofficer or officersappointed by the State Government to perform thefol-
lowing functions[Section 8-B]:

a toseethat theprovisonsof thisAct arecomplied with;

b. toprevent, asfar aspossible, thetaking or abetting thetaking of, of the
demanding of, dowry;

c. tocollect suchevidenceasmay benecessary for the prosecution of per-
sonscommitting offencesunder theAct; and

d. toperformsuch additional functionsasmay beassigned to him by the
State Government, or asmay be specified intherulesmade under thisAct.

TheDowry Prohibition Officer shdl havedl the powersof apoliceofficer and
shall exercise such powerssubject to such limitationsand conditionsasmay be
specified by rulesmade under thisAct. The Jurisdiction of such officerswill be
determined by the Government gppointing them.
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<+ Whocan beappointed under theadvisory board and what will be
their function?

The State Government can appoint an advisory board to adviseand assist the
Dowry Prohibition Officer. Theboard will cons st of not morethanfivesocid wel-
fareworkers(out of whom at |east two shdl bewomen) fromtheareain respect of
which such Dowry Prohibition Officer exercisesjurisdiction[ Section 8-B(4)].

LANDMARK JUDGMENTS

1. Narayanamurthyv. Sateof Karnataka[AIR 2008 SC 2377]

The casewasregarding payment and demand of dowry by the husband and the
relatives. It washeld by the Supreme Court that, in order to be excluded from
meaning of “dowry” such customary presents.

a Should not beexpensivehaving regard to thefinancia statusof thegiver of
those presents; and

b. They should be entered in alist maintained in accordance withthe Rules
made under the Dowry ProhibitionAct, 1961.

2. Surinder Singhv. Sateof Haryana[AIR 2014 SC 817]

The casewasregarding demand and harassment of thewifefor not providing
enough dowry. The Supreme Court held that the definition giveninthe Dowry
ProhibitionAct, 1961 isacomprehensveand widedefinitionwhich coversamost
al formsof dowry. It coversal formsof dowry for the period before, at and after
themarriagetakesplace.

3. Vinod Kumar Sethiv. Sateof Punjab [AIR 1982P& H 372]

Thefollowing washeld by theHigh Court of Punjab and Haryana*“ It callsfor
pointed noticethat the Dowry ProhibitionAct, doesnot, inany way, bar thetradi-
tional giving of presentsat or about thetime of thewedding, which may bewilling
and effectionategiftsby parentsand closerdationsof thebrideto her. Such presents
or dowry given by theparentsis, therefore, not at al within the definition of the
aforesaid gatute. A voluntary and affectionategiving of dowry andtraditiond pre-
sentswouldthusbeplainly out of theambit of the particular definition under theAct
and oncethat issotherest of theprovis onsthereof would beequaly ingpplicable.”

4. ShobhaRaniv. Madhukar Reddi [AIR 1988 SC 121]

Thequedtion beforethe Supreme Court waswhether demand for dowry amounts
to*cruelty’ or not. Isdemand for dowry sufficient to grant divorce. The Supreme
Court observedthefollowing:

Bearing in mind the proper approach to matrimonial offence, wearesatisfied
that thefactsand circumstances brought out by the gppd lantinthiscasedojustify
aninferencethat therewasdemand for dowry. The demand isprohibited under
law. That by itsdlf isbad enough. That, in our opinion, anountsto cruety entitling
thewifeto get adecreefor dissolution of marriage.

Insmplewords, ademand for dowry issufficient to constitute‘ cruelty’ and
alsoto get adecreefor dissolution of marriage.
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5. S Gopal Reddy v. Sateof AndhraPradesh [AIR 1996 SC 2184]

It washeld by the Supreme Court that the demand, even if made beforethe
marriage, anountsto an offenceunder Section4 of the Dowry ProhibitionAct,1961.
Inthiscase, thecourt held that under Section 4 of theAct, meredemand of dowry
issufficient to hold an accused under the offenceand that any demand of money,
property or vauable security received fromthebrideor her parentsor other rela-
tivesby thebridegroomor hisparentsor viceversawoul dfall withinthemischiefsof
dowry under theAct. Marriageunder thisAct shal dsoinclude proposed marriage
and asomoreparticularly whenthenon-fulfillment of thedemand of dowry leadsto
the consegquenceof themarriagenot taking placeat dl.

PRACTICAL CASE SCENARIO
PRACTICAL CASE SCENARIONO.1

Poojaisamarried woman. Her husband isharassing her for the payment of
dowry. Her brother, Ravi went to filean FIR to the police station. The station
ingpector of the police station told him that he could not fileacomplaint directly.
Only Pogjacanfilean FIR or complaint under the Dowry ProhibitionAct. Isthe
contention of the policeofficer correct?

Answer: No, thecontention of the policeofficer isnot correct. A complaint or
anFIR canaso befiled by therdative of the person being aggrieved. Thefollow-
ing personscanfileacomplaint or FIR:

a Theaggrieved person;

b. Parentsof theaggrieved person;

C. Any other relative of theaggrieved person.

*k k%

PRACTICAL CASE SCENARIONO.2

Anishaisamarried woman. Her husband isharassing her for the payment of
dowry. Shefiled acrimina caseunder the Dowry ProhibitionAct. Whilethehear-
ing was continuing, the husband apol ogized to her unconditional ly and promised
that thesamewould never happen again. After the gpol ogy, Anishawantsto com-
pound the case. Can she compound the offence?

Answer: No, Anishacannot withdraw the case. As per Section 8 (2) of the
Dowry ProhibitionAct, 1961, dl theoffensesgivenintheAct are non-compound-
able. When an offenseisnon-compoundabl e, it cannot betaken back.

*k k%

PRACTICAL CASE SCENARIONO.3

Khyati isamarried woman. Her husband isharassing her for the payment of
dowry. Already Rs. 51akhshasbeen given asdowry. But the husband still wants
an additional amount of Rs. 21akhs. Khyati hasdecidedtofileacriminal case
against him under the Dowry ProhibitionAct, 1961. Onwhom shall the burden
of proof lie?
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Answer: Theburden of proof shdl lieonthehusband. Heshall haveto prove
that he did not take any dowry under Section 3, and also, he did not demand
additional dowry under Section 4. Usually, theburden of proof isontheprosecu-
tion, but section 8A (whichwasadded intheyear 1986) statesthat the burden of
proof shall bereversedin dowry cases.

*kk*k

PRACTICAL CASE SCENARIONO.4

Raghuveer isaprosperous businessman. Heisproud of hisbusinessand con-
nections. Hehasadaughter called Urvashi. He publishesin aleading newspaper
that whosoever marrieshisdaughter shal get 50% sharesof hiscompany. Hashe
committed any offense?

Answer: Yes, he hascommitted an offence under Section 4A of the Dowry
ProhibitionAct, 1961. Inthissection, itisclearly stated that advertisements, like
theonegiveninthefactual case, arean offence. It doesnot matter whether itis
published from thegroom’ssideor the bride' sside. The punishment for thesame
isaminimum of 6 monthsimprisonment, whichmay extendto 5 yearsor withfine,
which may extend to Rs. 15,000.

Even the newspaper editor shdl beliableunder this Section.

*kk*k

PRACTICAL CASE SCENARIONO.5

Amitisayoung unmarried man. Hemet agirl named Sakshi throughameatrimo-
nial website. After that, he met her parents. The parents started demanding pre-
sentsand giftsfromAmitin cons deration of the proposed marriage. Amit refused
the sameand stated that dowry isprohibited. The parentsand Sakshi stated that
dowry isonly applicablewhen the groom’sor boy’sfamily demandsvaluable
security. Isthe contention of Sakshi and her family correct?

Answer: No, the contention iswrong. Dowry ProhibitionAct appliesto both
genders. Asper Section 2 of theAct, ' Dowry’ meansany property or valuable
security given or agreed to begiven ether directly or indirectly:

a by oneparty toamarriageto the other party to themarriage; or

b. by theparentsof either party toamarriageor by any other person, to
ether party tothemarriage or any other person; at or before[or any timeafter the
marriage] [in connection withthe marriage of the said parties, but doesnot in-
clude] dower or mahr inthe case of personstowhomthe Mudim Personal Law
(Shariat) applies.

Ascan beseen from the above definition, thereisno mention of thegroom or
bride. Therefore, ademand fromthegirl’ssdeisasoincorrect and crimind, and
they shall beliableunder Section4 of thesaild Act.

*k k%
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FAQ-REALITY CHECK
1.  Canimmovableproperty alsocomeunder theambit of dowry?

Yes, both immovableand movabl e property given or agreed to be given di-
rectly or indirectly by one party to marriage (parents, rel atives etc.) to another
party to marriageisdowry.

2.  Myin-lawshavebeen askingfor ascooter tomy parentsstating
that it will beconvenient for meand my husband to commute. Doesthis
amount todowry?

Yes, any demands made during or after themarriage, to the bride' sparents/
relativesamountsto dowry.

3. Asumof money waspaid by my father duringmy marriagetothe
groom for the purchase of apieceof land in thejoint name meand my
would behusband. Will thisamount todowry?

No, therewasno demand madeto thefather. Hisact isvoluntary in nature.

4.  Whilethemarriageceremony wastaking placethegroom’sfather
handed over alist of ornamentsto my father, stating that all the or na-
mentsshould beordered assoon aspossible. Doesthisamount to dowry?

Yes, thefurnishing of alist of ornamentsand other household articlessuch as
refrigerator, furniture, e ectrica gppliances, etc., a thetimeof the settlement of the
marriage amountsto demand of dowry within the meaning of section 2 of the
Dowry ProhibitionAct, 1961.

5. After 5weeksof marriagemy husband demanded acar from my
father. Myfather could not fulfill thedemand duetothefinancial crunch.
L ater my husband and mother-in-law star ted tauntingmeon var iousocca-
sions. Doesthisamount todowry?

Yes, theamount was being demanded in connection with themarriageandit
wasademand for dowry though it was demanded after themarriage.

6. Anagreement wasmade between my father and thegroom’sfa-
ther regardingtheor namentstobegiven duringmy marriage. My father
could not fulfill the agreement and my father-in-law sued him. Will my
father bearrested?

No, any agreement for thegiving or taking of dowry isvoid.

7. Therewasan advertisement inthenewspaper sating* If you marry
my daughter, | will giveyou Rs.10,000 cash”. I sthislegal ?

No, printing or advertisng any such adsisapunishableoffenceunder theDowry
ProhibitionAct, 1961.

8.  Whatisthepunishment for demandingdowry under theDowry Pro-
hibitionAct?

If any person demandsdirectly or indirectly, fromthe parentsor other relatives
or guardian of abride or bridegroom, any dowry, he shall be punishablewith
imprisonment for aterm which shal not belessthan six monthsbut which may
extend to two yearsand with finewhich may extend to ten thousand rupees.
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9. Myfamily demanded dowry during mar riagebut on non-fulfilment
of thedemand, they did not ask for dowry again. | sdemandingdowry itsalf
an offence?

Yes, any kind of demand rel ated to assetswith rel ation to marriageamountsto
dowry and demanding dowry itsdlf isan offence.

10. My daughter beforebeing set on fireby her in-lawshad written a
letter tomethat shewasbeingill-treated, har assed and threatened of dire
consequencesfor non-satisfaction of demand for dowry. Will thein-laws
bepenalized?

Yes, under Section 4 of the Dowry Prohibition Act 1961, thein-lawswill be
pendized.

[ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS]

1 isthemaximum imprisonment under theDowry
Prohibition Act, 1961.

a 6months

b. 1lyear

c. 3years

d. 5Syears

2. can beliableunder theDowry Prohibition
Act, 1961.

a Husbandandtherdatives

b. Wifeandtherdatives

c. Both(a)and(b)

d. Noneof theabove

3. Dowry Prohibition Act doesnot apply to

a MudimPersond law

b.  HinduPersond law

Cc. BuddhistPersond Law

d. Allof theabove

4. Whereany dowryisreceived by any person other than thewoman
in connection with whose marriageit isgiven, that person shall transfer it
to the woman if the dowry was received before marriage, within
after thedateof itsreceipt.

a 3months
b. 6months
c. 1month
d 1lyear
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5. isempower ed totake cognizanceunder the
Dowry Prohibition Act.

a  Meropolitan Magistrate

b. Judicia MagigrateFirst Class

c. Both(a) and(b)

d. Judicid MagigrateClassl|

6. The offences under the Dowry Prohibition Act, 1961 shall be

a Cognizable

b.  Non-cognizable

c. Balade

d. Both(a)and(c)

7. Every offence under the Dowry Prohibition Act, 1961 shall be

a Non-balable

b.  Non-compoundable

c. Cognizeble

d. Allof theabove

8. Theburden of proof under theDowry Protection Act, 1961 shall be
on .

a  Theaggrieved person

b. Theprosecution

c. Thepersonagainst whom acase hasbeenfiled

d. Anyoftheabove

9. isempower ed to appoint Dowry Prohibi-
tion Officers.

a  Centrd Government
b. SaeGovernment
c. Either(a) or (b)

d. Both(a) and(b)

10. is/arethe power s/power of the Dowry Pro-
hibition Officers.

a  Toseethat theprovisionsof thisAct arecomplied with
b. Topreventthetaking or abetting thetaking of, or the demanding of dowry

c. Tocoallect suchevidence asmay benecessary for the prosecution of per-
sonscommitting offencesunder the Act

d. All of theabove

ANSWER KEY
1 2 3 4 5 6 7 8 9 10
d c a a c a d c b d
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TrainingModule
I[EC Material and TrainingModulefor TrainingtheTrainers

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
Wbmen & Labour Laws (FactoriesAct, 1948). Thisispart of the Legal Aware-
ness Programme undertaken by National Legal Services Authority in col-
laboration with National Commission for Women. Resource Persons will
find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning Women & Labour Laws (FactoriesAct, 1948).

Theoverall content consists of provisionsthat guarantee protection and
safeguard to women wor kersunder the FactoriesAct.

This hasbeen written in an interactive Question Answer style, inalucid
and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules

Objective

» To give an overview of the safeguard measures enacted for women un-
der the Factories Act

» The primary objective is to protect women workers employed in the
factoriesagainstindustrial and occupational hazards

» To familiarize the Resource Personswith the * Provisions of the Facto-
riesAct’ that are availableto \Women Employees

» To improve the under standing of Resource Per sonsabout the challenges
& barrierswomen confront in accessing and enjoying their rights

» To provide guidance on waysto be carried out to enhance protection of
women employees and guarantee their safeguard.

L ear ning Outcome
The participants (Resource Persons) will be ableto completely understand

their role & responsibilitiesin spreading awarenessthat guarantees protec-
tion and safeguard to women wor kersunder the Factories Act.
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“ Feminismisn't about making women stronger. Women are already strong;
it'sabout changing the way theworld perceivesthat strength”
- G D. Anderson

THEFACTORIESACT, 1948

INTRODUCTION

Theprovisionsof Labour Lawsare applicableto workersengaged through a
‘contract’ of employment. Workers are being discriminated and expl oited and
therefore, aneed arosefor enactment of thelabour lawsfor their protection and
security. Workingwomeninfactoriesformamajor part of the society, and dueto
theexisting discriminationsin the society they need specia protection.

TheFactoriesAct amsto consolidate and amend thelaw regul ating laboursin
fectoriestosafeguard their interests. ThisAct ded swith regulation of employmentin
dangerousoccupations'employments, prohibition of night work, restrictionon car-
riageof heavy loads, socid security, provison of créchesand other welfarefedilities
efc. Ingenerd, theAct hasbeen primarily promulgated to provide safety measures
andto promotethe hedlth and welfareof workers, aswel| asprotection from occu-
pationa hazard of workersemployedinfactory. Actishencewithintheauthority of
Centrd government toenact laws. TheAct wasdradticaly amended in 1987 whereby
safeguardsagainst use and handling of hazardous Substancesand proceduresfor
Seiting up hazardousindustrieswerelaid down.TheAct amsat protectingworkers
employedinfactoriesfromunfar exploitation by their employers

<+ Which types of establishments are covered under the Factories
Act?

Section 2(m) of the FactoriesAct, 1948 definestheterm ‘factory’. TheAct
definesthat inany premisesif 10 or moreworkersareengaged inamanufacturing
processwith aid of power or if 20 or moreworkersare engaged inthe manufac-
turing processwithout aid of power such premiseswill be covered under the
FactoriesAct, 1948.

<4+ Whoisa‘worker’ accordingtotheFactoriesAct?

According to Section 2(1)(1) of the FactoriesAct, 1948 a“worker” meansa
personwhois
e Employed, directly or by/ through any agency-
e Theemployer alsoincludesacontractor [with or without the knowledge of
theprincipa employer], with or without any remuneration
e |n any manufacturing process, or
e [ncleaning any part of themachinery or
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¢ Premisesused for amanufacturing process, or

e Inany other kind of work incidentd to, or connected with, the manufacturing
Pprocess,

e |t doesnot include any member of thearmed forcesof theUnion

<4+ What aretheobjectivesof the FactoriesAct?

+ Waedfare

¢ Adequatefacilitiesfor washing, Sitting and storing extracl othes not needed
duringtheworking hours,

o If aworker hasto work in standing position, Sitting arrangement to take short
restsshould be provided.

¢ Adequate First aid boxes should be provided and maintained.

+ Facilitiesin caseof largefactories:
e Crechesareto be provided if 50 or morewomen workersare employed.
o Safety measures

+ Workinghours:
¢ Overtimewagesaredoubletherate of wagespayable.
¢ Overtime should not exceed 60 hoursin aweek and total overtimehoursina
guarter should not exceed 50.

+ Legal Provisonsunder FactoriesAct for women-A glance

S. | Sections Legal Provisons
No.

1 | Section22 | Nowomanshdl bedlowedto clean, lubricateor adjust any
2 part of aprime-mover or of any trangmissonmachinery while
inmotion, or to clean, lubricateor adjust if it would expose
her torisk of injury

2 | Section27 | Womanworker should not beemployedinany part of the
factory for pressing cotton in which acotton-opener isat
work

3 | Section34 | (1) Nopersonshal beemployedinafactory tolift, carry or
moveany |oad so heavy asto belikely to causehiminjury.

(2) The State Government may makerules prescribing the
maximum weightswhich may belifted, carried or moved by
adult womenemployedinfactories
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S. | Sections Legal Provisons
No.

4 |Section48 | Ineveryfactory whereinmorethanfifty womenworkersare
(@) employed thereshould beprovided and maintained asuiteble
room for the use of children under the age of six years of
suchwomen

5 [Section66 | Womenisnot alowed towork during thenight hoursfrom
1) (b between 10 PM. and 5A.M. FactoriesAct 1948, shall al-
low women to work in between the hoursof 6A.M. and 7
PM.only

6 |Section79 | Afemaeworker, shall begranted maternity leavefor any
(1) (b) number of daysnot exceeding twelveweeks

+ DoestheFactoriesAct providefor amaternity leaveto awoman
wor ker with wages?

Yes, according to Section 79 (1) (b) of the FactoriesAct, 1948, every femae
worker shall beentitled toamaternity benefit for any number of daysnot exceed-
ingtweveweeks.

The Maternity Benefit Amendment Act, 2017 hasincreased the duration of
paid maternity leave avail ablefor women employeesfromtheexisting 12 weeks
to 26 weeks

+ Arethereany special facilitiesfor women prescribed under the
FactoriesAct, 1948?

Yes, therearespecid facilitiesfor women under theAct, which arementioned
bel ow-

e Urinal facilities[Section 19] : Separate conservancy facilitiesare pro-
vided towomen workersunder the FactoriesAct, 1948. TheAct makes
it obligatory for every factory to maintain an adequate number of latrines
and urindsfor womenworkers.

e Prohibition of hazardous occupation [Section 22] : The FactoriesAct,
1948 prohibits employment of women in dangerous occupations. The
Act aso prohibit the employment of women in pressing cotton wherea
cotton opener isat work

e Washingand bathing facilities[ Section 42(1)(b)] : Separatefacilitieswadh
ing and bathing are provided for women workersunder the Factories
Act.

e Creches[Section48] : A crecheisanursery anditisaplacewherebabies
of working mothers aretaken care of whilethe mothersare at work.
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Roomsshall provideadequate accommodation, and shall be adequately
lighted and ventilated.

Hours of work [Section 66]: Under the FactoriesAct, 1948, thedaily
hours of work of adult workers have been fixed at 9 hours. In case of
women workersthere shal beno change of shiftsexcept after aweekly
holiday or any other holiday

+ Arethereany special amenities servicesfor women workersin afac-

tory?
Yes, afactory must comply with thefollowing rules-

L ocation : Prescribing thelocation and the standardsin respect of con-
struction, accommodation, furnitureand other equipment of roomsto be
provided to be used ascréches

Child CareProvisons: Requiring theprovisoninfactoriesfor the care of
children belonging to womenworkers, including suitable provisionsfor
facilitiessuch aswashing and changing their clothing

Milk and refreshments: Requiring thefactoriesto providefreemilk or
refreshment or both for such children

Feedingintervas: Requiring thefactoriesto providefacilitiesfor working
motherstofeedtheir children at necessary intervals.

+ How hasthelndian Constitution shaped theneed for providing safe-
guardstowomeninfactories?

Congtitutional provisonsfor safeguard of women

Article Provison

Article14 Right tosocid equdity for dl genders

Article15 Right tosocid equality intermsof employment

Article15(3) Empowersthe Stateto makespecid provisonsfor
women in order to promote and preservethe
strength and vigor of therace

Article16 Equa opportunitiesfor dl citizensin matters
relating to employment or gppointment inany
officeunder the State

Article21 Right to Lifeand Personal Liberty inthecontext

of providing apregnant womanal therequired
facilitiesaong with protection of her employment

Article42 Right to just and humane conditionsof work and
maternity relief
Article46 Right toimprovement in employment opportu-

nitiesand conditionsof working women
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+ Arethereanyrestrictionson working hoursof awoman in afac-

tory?

Yes. A womanworker cannot beemployed beyond 6AM to 7 PM. The State
Government can grant exemption to any factory from such provisonsbut inno
caseawoman can be permitted towork during 10 PM to 5AM. Shift changecan
bedoneonly after weekly or other holiday and not in between.

+ Arethereany specificprovisonsunder theFactoriesAct for night
shiftsof woman?

Yes. Following provisionscan be cons dered asimportant under theAct relat-
ingtothenight shiftsof the\WWomen.

e  Section 66 of the FactoriesAct prohibitsnight shiftsfor woman.

e TheMadrasHigh CourtinVasanthaR. v. Union of India, 2000, declared
theprovisonsof Section 66(1)(b) which prohibitsemployment of women
except between thehoursof 6 A.M. and 7 PM, asunconstitutional and
violativeof Articles 14, 15 and 16 of the Congtitution.

e FactoriesAct hasbeen proposed to be amended to alow night shift for
womenworkers.

e TheGovernment hasdecided to amend Section 66 of the FactoriesAct,
1948 to allow employment of women workers between 7:00 PM and
6:00AM.

e Theemployer hasto ensure occupationa safety and adequate protection
tothewomenworkers.

+ CanaSate Government makeany specificrulesrelated tonight
shiftsof women wor ker s?
Yes, the State Government of Madras hasin the notification listsdown the
following hedlth, safety and security measures.
e Trangportationfacility from res denceaccompanied by security guardsin
vehicleswithCCTV cameras.
Hed thy and hygienicworking conditions
Womenworkersshall be engaged inabatch of not lessthan 10 women.
Thetotal number of womenworkersinnight shift shal not belessthan 2/
3of thetota strength.
e Duringnight shift, not lessthan 1/3of the supervisor shiftinchargeor other
supervisory staff shal bewomen.
e Theemployer shall appoint not lessthan two femalewardensper night
shift who shal work as Specid WelfareAssgants.
e Boardingand Lodging, if medeany, thesameshall bekept exclusvely for
women.
e Proper lightingand CCTV coverageto be ensured not justinsidethe

factory but dso surrounding thefactory.
Knowledge Partner : All India Reporter Pvt Ltd




234 Wbmen & Labour Laws

e If awomanisrotated from aday shift to night shift, or vice-versa, that
women should at |east be given 12 hoursof therest between the switch.

e Appropriatemedical facilitiesshal bemadeavailable such asnecessary
telegphone connections.

e Sufficient number of rest roomsto beprovided. Separate canteenfacility
to be provided for womenworkers

+ Isthereany provisonfor agirl child under theFactoriesAct?

According to an amendment to the FactoriesAct, in 1957 clause (5) wasin-
serted to Section 71 which providesthat afemal e child canwork only between 8
A.M.to7PM. Nofemalechildshall berequired or allowed to work in any
factory except between 8A.M.and 7 PM.

+ Arethereany specific rulesrelated to crechesfor women in a
factory?

Yes. Section 48(1) of the FactoriesAct deal swith créchesin factorieswhere
thereismorethan 30 womenworkers. Thereshal beprovided and maintained a
auitableroom or roomsfor useof children under theage of 6 yearsof suchwomen.

Créechesto beadequately lighted and ventilated and to be under the charge of
trainedwomen. Roomsfor useof children shall provide adegquate accommoda:
tion, shall beadequately lighted and ventilated. Further they shall bemaintainedin
aclean and sanitary condition and shall beunder the charge of womentrainedin
thecareof children and infants[ Section 48(2)].

+ CantheSateGovernment prescriberulestoafactory regarding
roomsfor women wor kers?

Yes. The State Government may makerules prescribing thelocation and the
Sstandardsin respect of construction, accommodation, furnitureand other equip-
ment of roomsfor useof children.

It may also makerulesfor the provision of additiona feacilitiesfor thecare of
children belonging to womenworkers, including suitableprovison of facilities-
washing and changing their clothing, freemilk or refreshment or both for thechil-
dren, andfor themothersof childrento feed them at the necessary intervals.

+ When awelfareofficer istobeappointed in afactory?

According to Section 49 of the FactoriesAct, thereisarequirement of awel-
fareofficer infactoriesemploying 500 or moreworkers, duties, qudificationsand
conditionsof serviceto be prescribed by the State Government.
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+ Evenif afactory employsover 500wor ker sonly for afew monthsinthe
year and not continuoudy, theoccupier shall employ theprescribed number of
welfareafficers What arethepower sof aningpector under theFactoriesAct?

According to Section 9 of the FactoriesAct, aninspector may exerciseany of
thefollowing powerswithintheloca limitsfor which heisappointed:

1. Hecan enter any placewhichisused or which, hehasreasonsto believe, is
used asfactory,

2. Hecan make examination of the premises, plant, machinery etc.

3. Inquireinto accidentsor dangerousoccurrence.

4. He canrequirethe production of any prescribed register or any other docu-
ment rel ating to thefactory,

5. Seize or take copies of any register, record or other document or any por-
tion, ashemay consider necessary.

6. Direct the occupier that any premiseor any part or anything lying hereinis
left undisturbed.

7. Take measurement and photographsand make such recordingsasconsiders
necessary for the purpose of any examination.

8. In case of any article, substancefound in any premise, which can cause
danger to health and safety of theworkers.

9. Exercisesuch other powersasmay be prescribed.

<4+ What isthe system of reporting of occupational diseasesin the
Factories?

According to Section 89 of the FactoriesAct, whereany workersin afactory
contactsany notifiable disease, the Manager of thefactory shall send anoticeto
ingpector of factories.

4+ What actionsar einitiated against the management for violation of
theprovisonsof theFactoriesAct?

e Theinspectorsvisit thefactoriesand violationsof theprovisionsof the
Act and the Rulesframed there under are brought to the notice of the
occupier/manager for taking necessary action

e particularly when building, machineriesand equipment arelikely tolead
conditionsdetrimenta tothe health and safety of theworkers.

e Theinspectorsaso have power to prohibit employment on account of
serioushazards, initidly for aperiod of threedays.

e Theoccupier isdirected to removethe hazard beforere-employing the
workers.

¢ Incasetheoccupier/manager do not abideby thewritten order issued by
theinspector, prosecutionisinitiated for theviolation of any of theprovi-
sonsof Act and Rules(Powersof Inspectorsaregivenin Sections9, 40-
A and Section 87-A).
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+What aretheprovisonsof theFactoriesAct regar ding appointment
of Safety Officers?

Bigfactoriesarerequired to appoint Safety Officers. A factory employing one
thousand or moreworkersisrequired to appoint one or more Sefety Officers
only if the State Government directsthe occupier to do so.

+ Arethereany guidelinesunder theFactoriesAct toensurehealth
of theworkers?

Thefollowing guidelinesare provided under the FactoriesAct to promotethe
hedlth of theworkers:

a Tokeepitspremisesin aclean state;

b. To dispose of wastes and effluents,

¢. Tomaintain adequate ventil ation and reasonabl etemperature;

d. To prevent accumul ation of dust and fume;

e. Toavoid over-crowding;

f. Toprovidesufficient lighting, drinking water, latrinesand urinds.

+ Arethereany specific provisonsunder theFactoriesAct, related
to hazar dousprocess oper ations?

Specid provisonsrdating to hazardous processeshave been envisaged under
Chapter VA of the FactoriesAct, 1948. Thischapter wasinserted by the Facto-
ries(Amendment) Act, 1987 and consistsof Sections41Ato41 H.

+ Whatistheliability of theoccupier/ manager if thereisany contra-
vention with thelawsof the FactoriesAct?

Section 92 of the FactoriesAct, statesthat in casethereisany kind of contra-
vention withthe provisonsof theAct, then the occupier and the manager of the
factory will beheld equaly respongible.

They will be punishablewith imprisonment upto 2 yearsand fineupto Rs.1
lakhs. In case, they continuethebreach, they will be punishablewith Rs. 1 thou-
sand each day of the continuing breach.

+ Isthereany provision under the Factories Act that deals with
‘worker’soffenses?

Yes, Section 97 of the FactoriesAct, Statesthat if any worker working inthe
factory contraveneswiththerulesor provisonsof theAct, creating liabilitiesfor
other workers, will be punishablewith afineof at |east Rs.500.
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+ DoestheFactoriesAct contain any provision of penalty for ob-
structing an inspector ?

Yes, Section 95 of the FactoriesAct providesthat whoever obstructsan In-
spector intheexerciseof any power conferred on him by or under thisAct, or fails
to produce on demand by an Inspector, then that person will be punishablewith
imprisonment upto 6 monthsor fine upto Rs. 10 thousand or both.

Thisa so appliesto the caseswhere aperson preventsany worker inafactory
from appearing before or being examined by an Inspector.

+ Isthereany provision for punishment totheoccupier/ manager
under theFactoriesAct?

Yes. Section 102 of the FactoriesAct dealswith ‘ Power of Court’ to make
orders, this Section statesthe powers of the Courtsin case any Manager does
any offenseunder theAct. The Court dong with punishing the offenderscan take

sepsinremedying thestuation.

+ Whoisresponsiblefor enforcingtheprovisionsof theFactories
Act and therulesthereunder ?

Assigtant Directors (1SH) arerespons blefor enforcement of aforesaid provi-
sons inthedidrict(s) assgned tothemunder overall supervisonof Director (1ISH).

+ Towhom acomplaint can bemadeif thereisnon-compliance of
statutory provisionsof theFactoriesAct?

A forma written complaint can bemadeto the Directorate of Industrial Safety
& Health (DISH), Labour Department, Govt. of NCT of Delhi.

+ What procedureshould befollowed by thefactory if thereisan
accident?

If thereisan accident involving bodily injuriesand absence of aworker(s), the
factory managementisrequiredto send anotice. Incaseof afata injury thenotice
must be sent within 12 hoursand in caseof non-fatal injury thenoticemust besent
within 24 hoursto Directorateof Industria Safety & Hedth (DISH).

FAQs—REALITY CHECK

1.  Anemployer isinsistingawoman employeetowork during night
shiftswithout her willingnessfor it. I sshebound tofollow hisorders?

No, anemployer cannot ingst awoman employeetowork during night shifts. It
isimportant that, if so, thereshall be given free consent for thesame.
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2. Mymanager haveordered and inssted metolift heavy loadswhich
exceed 40kgs. When | conveyed my physical incapacity, heasked meto
quit thejob. What should | do?

According to Section 34 of the FactoriesAct you cannot be pressurized tolift
any load heavy asto belikely to cause himinjury. You can makeacomplaint to

theinspector.

3. Atanegablishment-factory, 55women wor ker sareemployed with-
out facilitatingthem with Crechesfor children. What istheremedy?

You can makeacomplaint to thewelfare officer or aninspector inthefactory
as themaximum number of workersallowed isnot morethan thirty.

4. | am beinginsisted by the Manager of my factory to clean the
stationary partsof amachineand themachineasawholewasin motion.
Wasthe M anager 'sact legal ?

No, theManager’sAct wasillega, even sationary partsof themachinecould
not be cleaned by awoman if themachinery asawholeisin motion.

5. Inmyfactory wedonot have separatetoiletsfor men and women
workers. Istherearemedy?

Yes, you can makeacomplaint to theingpector. Not having separatetoiletsfor
men and women workersisaviolation of Section 19 of the FactoriesAct.

6. Myemployer asked metowork in pressing cotton section. Am |
bound tofollow hisinstructions?

No, fema eworkersare prohibited fromworking in adangerous occupation,
from pressing cotton where acotton-opener isat work.

7. Doeslaw allowwoman wor ker towork in night shift, in any case?

Yes, thefactory hasto take prior permission fromAppropriate Government
but inthiscasead so nofemaeworker isalowed to dowork during 10.00 PM. to
5.00A.M.

8. Isthereany provision of mater nity leavefor meunder theFacto-
riesAct?

Yes, according to Section 79 of the FactoriesAct you can get amaternity leave
up to 12 weeks.Whereas, thistimeperiod of 12 weeks has been extended to 26
weeksby Maternity Benefit AmendmentAct, 2017.
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LANDMARK JUDGMENTS

1. B.N.Gamadiav. Emperor [(1925) 27 BOM LR 1405]

Section 27 of the FactoriesAct, 1948 prohibits employment of women and
children near cotton opener. Inthiscasethe court held that provisonsof Section
20 of theFactoriesAct, 1948, arenot fulfilled if thepartitionismadeinarooma
door made between thetwo portionsof theroom and that of the door isshut and
opensat aparticular time, or if itisnot locked then some preventive action being
taken to prevent itsbeing opened by awoman or child who desireto get into the
pressroom or prohibited area. The Bombay High Court stated that itisinviola-
tion of provisonsof the FactoriesAct. TheAct prescribesspecific provisonsfor
women safety and the same must be complied with.

2. InTriveni K. S.and Othersv. Union of Indiaand other s[2002 L ab
IC 1714 (AP)]

Section 66(1)(b) of the FactoriesAct, 1948 was challenged to bediscrimina
tory onthebasisof sex. TheHigh Court held that women should not beemployed
for their own safety and welfare even during the night wasanideology of an
erstwhileagethat was out of tunewith modern requirementsfor equality, espe-
cially between sexes. With regard to an exception provided to thefishing and
canningindustry, thiswaspostulated that it would seem aludicrousassertion those
women in these sectorswould be completely safe but still not safeinthetextile
industry. Consequently, Section 66(1)(b) of theAct wasruled uncondtitutiona by
theHigh Court and proclaimed that femaesinthefishingindustry should asobe
given more or lessthe same protection assomeof thoseprovided for.

3. Anuj Gargv. Hotel Association of India[AIR 2008 SC 663]

Section 30 of the Punjab ExciseAct hasbeen challenged. The Section prohib-
ited theempl oyment of any man under theage of 25 yearsand any woman, inany
part of an establishment inwhichliquor or any other intoxicating drug wasbeing
consumed.

The Court primafacieobserved that the chalenged provis onwasapre-consti-
tutionlaw i.e., the Section had comeintoforcebeforeArticle 14 and Article 15 (sex
equaity) wasguaranteed asafundamenta right under the Condtitution of India

Inthiscasethe Supreme Court of Indiauphol dsphilosophy of the sex equality
and promotesfor equa opportunitiesat workplacefor women. Thiscaseisastep
forwardinrecognizing sex equdity and eiminatingold culturd normsembodiedin
different statutesthat confirm patriarcha vaues.
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4. VasanthaR.v.Union of India[(2001) I1LLJ 843 Mad]

Smt. R. Vasanthaisemployedinthemillsand sheiswilling towork during day
timeor at night timeon shift basis, depending on theworkload. Shewasinformed
that themanagement will render dormitoriesfor comfortablestay and food within
thefactory premises, trangport if necessary and other facilitiesto enablethewomen
employeestowork inthenight shifts. However, dueto the operation of Section
66(1)(b) of the FactoriesAct, 1948, awoman employee, isunableto carry on her
chosen employment between 7.00 PM. and 6.00A.M. Hence, she had chal-
lenged Section 66(1)(b) of the FactoriesAct, 1948.

According to Section 66(1)(b) of the FactoriesAct women canwork infacto-
riesonly between 6 AM and 7 PM though, such hoursto be extended with a
notification by therelevant State Government, but only to SAM and 10 PM for
any factory or classof factories. Inthiscasethe provis onsof Section 66(1)(b) of
the FactoriesAct, 1948 held to be unconstitutional on the ground of the same
beingviolativeof Articles 14, 15 and 16 of the Condtitution of India

5.  MahilaUtkarsh Trust v. Union of India[2014 Lab | C 611 (Guj)]

Specid Civil Applicationswerefiled to challengethevaidity of Section 66(1)(b)
of the FactoriesAct, 1948 anditsproviso, asinfringing uponArticles 14, 15, 16,
19(1) (g) and 21 of the Constitution of India. Theimpugned Section prohibits
engagement of womenin any gainful employment between 7.00 PM t0 6.00AM.

Court issued directionsdirecting al employersto ensure adequate measures
for thesafety and security of femaeemployeesworkinginthenight shift, including
trangportation, medical and crechefacilities. Theemployer isrequiredtoinform
the State authorities of their intention to employ womenin night shifts, and this
shall only be permitted after dueinspection by the State. Thejudgment of the
Hon' bleHigh Court seeksto establish parity in theright to employment between
men and women. It underlinestheduty of the Stateto ensure security.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO. 1

Sangeetaresident of Nagpur and isemployed in afood packaging factory
Stuated at Seoner Sincelast two years, iswdl |l experienced and efficient employee.
Sangeeta stravelling tometo factory isgpproximately onehour. Dueto high de-
mand of productsinfestiveseason, theemployer had ordered overtimefor dl the
workerstowork indoubleshifts, consequently, Sangeetas sshift prolongedtill 12
midnight. Sangeetarefusesto work for such shift, but the owner insisted her to
work or elsesheisdirected to leavethejob.
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What remedy Sangeetahasin such Stuation?

Oneof the objectivesof the FactoriesAct, 1948is safety welfare of women.
Section 66(1)(b) of the FactoriesAct, 1948 providesthat thewomen area lowed
towork inany factory between thehhoursof 6AM. To 7 PM. So, Sangeetaisnot
supposed to work after the permitted timethat is 7 PM. and the owner cannot
forceany women employeeto work beyond the permitted time.

*kk*%k

PRACTICAL CASE SCENARIONO.?2
Sangeetaisworking inacotton mill sincelast 10 years. Shehandlesthe spin-
ning machinesfromthefirst day of her job. The Manager asked her to lubricate
and adjust some parts of themachinewhilethe machinewasmoving asit wasnot
working properly. Sangeetarefused fearing for her safety but the owner forced
her to do s0. Sangeetadid as per theinstructionsof Manager and lost her right-
hand thumb permanently.

What istheremedy availablewith Sangeetain thegiven stuation?

Sangeetashould haverefused to lubricateand adjust themachinewhileismov-
ing. According to Section 22(2) of the FactoriesAct, 1948, women arenot al-
lowedto lubricate or adjust any part of aprimemover whileitisin motion. The
Manager isnot authorized to direct actswhich arenot alowed under the Facto-
riesAct. As Sangeetais permanently injured, shemay claim compensation. The
occupier and manager of thefactory shall beguilty of an offenceand punishable
withimprisonment for atermwhich may extend to two yearsor with finewhich
maly extend to Onelakh rupeeor with both.

*kk*k

PRACTICAL CASE SCENARIONO. 3
Sangeeta, awomanworker, haschildrenaged 2 & 4 years. Theemployer has
not provided the crechesfacility irrespective of 50 women workersbeing em-
ployed and hasa so denied theresponsibility and obligationto do so.
What Sangeetacan doinsuch stuation?
Section 48(1) of the FactoriesAct ded swith thenecessity of crechesinfacto-
rieswherethereare morethan 30 womenworkers. Thereshall be provided and

mai ntai ned asuitableroom or roomsfor use of children under theage of 6 years
of suchwomen.

Thereareother requirementsrel ated to créchesi.e,, itistobeadequatdly lighted
and ventilated and to be under the charge of trained women. Roomsfor use of
children shall provideadequate accommodation, shal beadequatdly lighted and
ventilated. Further they shall bemaintainedinaclean and sanitary condition and
shall be under the charge of women trained in the care of children and infants
[Section48(2)].
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PRACTICAL CASE SCENARIONO.4
Sangeetaisaged about 25 yearsand sheworksinaflour mill factory situatedin
Nagpur. Dueto festive season most of themaleworkersareon leavefor aweek
so the Manager asked Sangeetato lift 50 kgs. of wheat Sack from storageto
grinding area. Onfirst day Sangeetarefused saying that she hasaback-pain but
next day also the Manager asked her for the same. The Manager threatened
Sangeetatofireher.

What should Sangeetado?

Section 34 of the FactoriesAct prohibitsawomanto lift heavy loads specifi-
caly beyond 30 kgs. Thefactory isstuated in Nagpur that comesin Maharashtra;
the State Government alowsonly 30kgs. by anadult woman under theM aharashtra
Factory Rules, 1975. So, Sangeetaiscorrect inrefusing thelifting thewhesat sack
and shecanfileacomplaint to theinspector.

*kk*k

PRACTICAL CASE SCENARIONO.5

Sangeetaisaworker inacotton factory. Her work wasto deliver cotton from
storage department to cotton processing unit. Thelaboursworking inthe pro-
ng unit wereon drikeand theowner of thefactory asked Sangeetafor pressing
cotton inwhich the cotton opener isat work and feed-end of acotton-opener is
not in aroom separated fromthe delivery end. Sangeetarefused to work citing
lack of experience and fearing her safety. The owner threatened her tofire her
fromthejob.

What remedy isavailableto Sangeeta?

Section 27 of the FactoriesAct, 1948, specially providesthat woman and
childrenworking inany part of factory arenot allowed towork for pressing cot-
toninwhich cotton opener iswork. So, theempl oyer cannot force any women
and children for pressing cotton where cotton opener isat work and delivery end
isinthe sameroom. Sangeeta can take an action against the Manager of the
Factory by complaining to theinspector.

*k k%

PRACTICAL CASE SCENARIONO.6
Sangeetaafemaeworker inafactory that issituatedinasmall village near
Pune and there were more than 300 maleworkers. Therewereonly threetin
shaded common urina/ latrinefor maeand femaleworkers. Sangeetaisnot com-
fortableto usethe same astherewas no separatetoilet and the doorswerea so
defective (unableto shut) and she asked her employer to provide proper urinals/
L atrines. But theowner of thefactoriesrefused to do so.

What Sangeetacan doinsuch stuation?

Proper urinalsand L atrinesare the basi c needs of an employeeespecidly for
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women. Section 19 of the FactoriesAct, Satesthat separate and enclosed sanita
tionfacilitiesaremust for workers. It shal be conveniently accessblesoitisthe
responsibility of the owner of the Factory to provide proper facilitiestotheem-
ployeesas prescribed under the FactoriesAct, 1948.

*kk*k

ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Accordingto Section 66(1)(b) of the FactoriesAct, 1948 women are
per mitted towor k in any factory between .

a6AMand7PM
b.8AM and 5 PM
c.10AM and 8 PM
d. Noneof theabove

2.Any Factory employingmorethan women wor ker shall pro-
videand maintain suitabler oom/roomsfor useof children under theage
of 6 year sof such worker (woman).

a 40
b. 50
c. 60
d. 80

3.Accordingto FactoriesAct, 1948, thereshall beno changeof shifts
for women workersin afactory except thereis .

a Aweekly holiday

b. Extrawage
c.Amonthly compensation
d. Noneof theabove

4. of theFactoriesAct preventswomen from lifting, carry-
ingor moving excessiveweight which islikely tocauseinjury.

a Section22

b. Section 32

C. Section 34

d. Section 48
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5. 1n caseof any contravention of any of the provisionsof theFFactories
Act, 1948 Act, theoccupier and manager of thefactory shall beguilty of
an offenceand punishablewith imprisonment for aterm which may extend
to

a Oneyear

b. Twoyears
c. Threeyears
d. Fiveyears

6. Employment of women near cotton opener is prohibited under
of theFactoriesAct, 1948.

a. Section 22
b. Section 27
C. Section42
d. Section 48

7. Section 19 of theFactoriesAct, 1948, statesthat every factory where
morethan wor ker sareemployed, thefloorsand internal
walls, up toaheight of ninety centimeters, of thelatrinesand urinalsand
thesanitary blocksshall belaid in glazed tilesor otherwisefinished to
provideasmooth polished impervioussurfaceisnecessary.

a 100

b. 200

c. 250

d. 300

8. TheFactoriesAct, 1948, empower sthe Sate Gover nment to prohibit
employment of women in danger ousoper ations. Thisstatement is

a Correct

b. Incorrect

c. Party corrects

d. Noneof theabove

9. Accordingto Section 48 of the FactoriesAct thereisarequirement of
aCreéchesfor worker’schildren who arebelow theage of

a 2years
b.4years
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c.5years
d. 6years

10. Themaximum permissiblehour sof work for women are
per week in factories.

245

a 48
b.52
c.60
d. 65
ANSWERKEY
1 2 3 4 5 6 7 8 9 10
a b a c b C c a|d a
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TrainingModule

IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women & Labour Laws (The Maternity Benefit Act, 1961), asa part of Le-
gal Awareness Programme undertaken by National Legal ServicesAuthor-
ity in collaboration with National Commission for WWomen. Resource Per-
sonswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women & labour laws (The Maternity Benefit Act 1961).

Theoverall content consi stsof Mater nity Benefits guaranteed to the Women
Employee. Thishasbeenwrittenin an interactive Question Answer style, in
alucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

e To provide an overview of the Scheme made under the Maternity
Benefit Act, 1961; Maternity Benefit Amendment Act, 2017 and rules
thereunder.

e To familiarize the Resource Persons with the ‘ Maternity Benefits
availableto Women Employees

e Toimprove the under standing of Resource Persons about the chal -
lenges & barrierswomen confront in accessing and enjoying their
mater nity benefits

e To provide guidance onwaysto be carried out to enhance protection
of women employeesin availing mater nity benefits

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role& responsibilitiesin spreading awareness about mater nity benefits
provided under the Act.
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THEMATERNITY BENEFIT ACT, 1961

Introduction

TheMaternity Benefit Act, 1961 isasocid justicelegidationthat protectsthe
employment of women at thetimeof her maternity. It entitleswomen employees
to* maternity benefit’ whichisfully paid wagesduring the absencefromwork in
order to take care of their child and shall be construed astrue manifestati on of
women'sright to hedlth.

TheActisanimportant part of legidationfor every woman employee, whether
working in an establishment such asfactory, mines, plantation, shopsor inestab-
lishmentsof the Centra or the State Governments. These benefitsare not only
advantageousto thewoman but are al so essential to bring about areductionin
infant mortdity ratesin the country and a so benefitsthe management by reducing
absenteeism of thefemaleworkforce. It a so alowswomento givetheir undi-
vided attentionto their jobs.

Thefirst pieceof |egidation enacted to provide maternity benefit towomenwas
in 1929 inthe State of Bombay and sincethen thisright to maternity benefit has
been established asabasi cright of aworking woman. Thereafter, under the Con-
stitution of India1950, Article42 hasobligated the State to make provisonfor
securing just and humane conditions of work and for maternity relief. Further,
Article39(e) & (f) of the Constitution of Indiaprovidesthat the State shall, in
particular, directitspolicy towardssecuring that the health and strength of work-
ers, men and women, and the tender age of children are not abused and that
citizensarenot forced by economic necessity to enter avocationsunsuited totheir
ageor strength; and that children aregiven opportunitiesand facilitiesto develop
inahealthy manner andin conditionsof freedom and dignity and that childhood
and youth are protected against expl oitation and against moral and materia aban-
donment.

TheMaternity BenefitAct, 1961 amsto provideal thefacilitiestoaworking
woman inadignified manner so that shemay overcomethe state of motherhood
honorably, peaceably, undeterred by thefear of being victimized for forced ab-
senceduring the pre or post-natal period.”

<4+ What areMaternity Benefitsaimed at?

Maternity Benefitsareaimed to protect thedignity of motherhood by providing
for thefull and hedlthy maintenance of women and her child when sheisnot work-

ing.

+ Whyismaternity leaveimportant for any woman employee?
Women'stieswith pregnancy and child rearing and thefailureof employersand
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policy makersto deal cons stently with thisissueworsen thedifficultieswomen
faceintheeconomy. \Women continueto havethe primary responsibility for house-
work and childcare, even when they have extremely demanding jobs. Few em-
ployersprovidehe pwith childcare, flexiblework hoursto accommodatechildren’s
needs, or paid maternity leaves. Women in blue-collar work aswell asclerica
jobsfacerigidtimeschedules, low pay, and virtualy no recognition or helpfrom
employersfor ther family reponghilities.

+ How hasthelndian Constitution shaped the need for providing
mater nity benefits?

Article Provison

Article14 Right tosocid equdity for dl genders

Article15 Right tosocid equality intermsof employment

Article15(3) Empowersthe Stateto make special provisions
for womenin order to promoteand preservethe
strength and vigor of therace

Article16 Equal opportunitiesfor al citizensinmettersrelat
ing to employment or gppointment inany office
under the State

Article21 Right to Lifeand Persond Liberty inthe context

of providing apregnant woman all therequired
facilitiesaong with protection of her employment

Article42 Right to just and humane conditionsof work and
maternity relief
Article46 Right toimprovement in employment opportu-

nitiesand conditionsof working women

<+ Isthereany recent amendment tothe M ater nity Benefit Act, 19617

TheMaternity (Amendment) Bill, 2017, an amendment to the Maternity Ben-
efitAct, 1961, was passed in RgyaSabhaonAugust 11, 2016, in Lok Sabhaon
March 09, 2017, and received an assent from President of Indiaon March 27,
2017.

<4 What aretherecent amendmentstotheAct?

TheKey amendmentsareasfollows:
e Increased Paid Mater nity L eave: TheMaternity Benefit Amendment
Act hasincreasad theduration of paid maternity leaveavailablefor women
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employeesfromtheexisting 12 weeksto 26 weeks. Under the Maternity
Benefit Amendment Act, thisbenefit could be availed by womenfor a
period extending up to amaximum of 8 weeks beforethe expected deliv-
ery dateand theremaining time can beavailed after childbirth. For women
who arehaving 2 or more surviving children, theduration of paid mater-
nity leave shall be 12 weeks (i.e., 6 weeks before and 6 weeks after
expected date of ddlivery).

Mater nity leavefor adoptiveand commissioning mothers: Mater-
nity leave of 12 weeksto beavailableto mothersadopting achild below
theage of threemonthsfrom the date of adoptionaswell astothe* com-
missioning mothers’. Thecommissioning mother hasbeen defined asthe
biological mother who usesher egg to create an embryo planted in any
other woman.

Work from Homeoption: The Maternity Benefit Amendment Act has
alsointroduced an enabling provisionrelating to “work fromhome’ for
women, which may be exercised after theexpiry of the 26 weeks' leave
period. Depending upon the nature of work, women employeesmay be
abletoavall thisbenefit on termsthat are mutually agreed withtheem-
ployer.

Crechefacility: TheMaternity Benefit Amendment Act makescréche
facility mandatory for every establishment employing 50 or moreemploy-
ees. Women employeeswould be permitted to visit the creche 4 times
duringtheday (including restintervas).

EducateWomen: The 2017 Amendment Act makesit mandatory for
employersto educate women about the maternity benefitsavailableto
them at thetimeof their gppointment.

<+ Important Provisionsof M ater nity Benefit Act at a Glance

Sr.No| Section Heading

1 Section4 | Employment of, or work by woman prohibited during
certain period

2 Section 5 Right to payment of maternity benefit

3 Section 5A | Continuanceof payment of maternity benefit under
certain cases

4 Section 5B | Payment of maternity benefitin certain cases

5 Section 6 | Noticeof clamfor maternity benefit and payment

thereof
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Sr.No| Section Heading
6 Section 7 | Payment of maternity benefitin caseof desth of a
woman
7 Section 8 Payment of medical bonus
8 Section 9 Leavefor miscarriage
9 Section 9A | Leavewithwagesfor tubectomy operation
10 Section 10 | Other Leaves
n Section 11 | NursingBregks
12 Section 12 | Dismissd during absenceof pregnancy
13 Section 13 | Nodeduction of wagesin certain cases
14 Section 14 | Appointment of Inspectors
15 Section 15 | Powers& Dutiesof Inspectors
16 Section 16 | ‘Ingpectorsto bepublic servants & ‘ Powersof
and 17 Inspectors
17 Section 18 | Forfetureof maternity benefits
18 Section 21 | Pendty for contravention of Act by employer
19 Section 22 | Pendty for obstructing Inspectors

<4+ What istheobject of theM ater nity Benefit Act?
o TheMaternity Benefit Actisintended to achievethe object of doing so-

cid justicetowomen
It isenacted to regul ate the employment of women for certain periods
beforeand after child birth and a so provides certain additiona benefits.

ThisAct enablesthewomen worker to subst, to make up her diss pated
energy, nurseher child, preserve her efficiency asaworker and maintain

thelevd of her previousefficiency and outpuit.

4+ Important Definitionsunder theAct at aGlance

Sections Nominal Heading Definition
Section 2(ba) | Commissioning A biological mother who uses her
mother egg to create an embryo implanted
inany other woman;
Section 3(d) Employer Itmeans

Knowledge Partner : All India Reporter Pvt Ltd




252

Wbmen & Labour Laws

Sections

Nominal Heading

Definition

inrelation to an establishment
whichisunder thecontrol of the
government aperson or author-
ity gppointed by thegovernment
for thesupervision and control
of employeesor whereno per-
son or authority iSso gppointed,
the head of the department;
inrelation to an establishment
under any local authority, the
person appointed by such
authority for thesupervisonand
control of employeesor where
NO Person iSso appointed, the
chief executiveofficer of the
local authority;

inany other case, the person
who, or theauthority which, hag
theultimate control over theaf-
farsof theestablishment and
wherethesaid affarsare
entrusted to any other person
whether called amanager, man-
agingdirector, managing agent, or
by any other name, such person;

Section 3(e)

Esablishment

[tmeans

afactory;

amine

aplantation;

anestablishment

wherein personsare
employedfor theexhibi-
tion of equestrian, acro-
batic and other perfor-
mance;

e anegtablishment to
whichtheprovisonsof
thisAct havebeen de-
clared under sub-section
(1) of section2tobe

o0 oo
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Sections Nominal Heading Definition
gpplicable
Section 3(g) I ngpector An Inspector gppointed under
section 14;
Section 3(h) M ater nity The payment referred toin sub-
benefit section (1) of section 5
Section 3(ha) Medical Thetermination of pregnancy
termination permissibleunder theprovisons
of pregnancy of Medica Termination of
Pregnancy Act, 1971
Section 3(j) Miscarriage Expulsion of the contentsof a
pregnant uterusat any period
prior toor during thetwenty-sxth
week of pregnancy but doesnot]
indudeany miscarriage, thecaus-
ingof whichispunishableunder
thelndian Pena Code (45 of
1860)
Section 3(n) Wages All remunerationpaid or payable

in cash to awoman, if the
termsof thecontract of employ
ment, expressor implied, were
fulfilledandindudes

such cashdlowances(including
dearnessallowanceand house
rent allowances) asawomanis
for thetimebeing entitled to,
incentivebonus, and

themoney vaueof the
concessiond supply of food
grainsand other articlesbut does
notindude:

any bonusother thanincentive
bonus;

over-timeearningsand any de-
duction or payment madeon ac-
count of fines;

any contribution paid or payable
by theemployer to any pension
fund or provident fund or for the
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Sections Nominal Heading Definition

benefit of thewoman under any
law for thetimebeinginforce;
and
d. any gratuity payableon
thetermination of service;
Section 3(0) | Woman A woman employed, whether
directly or through any agency,
for wagesinany establishment.

+ What does*M ater nity Benefit’ mean under theAct?

Accordingto Section 3(h) and 5(1) of theAct, maternity benefitisthe benefit
entitled to apregnant woman at therate of theaveragedaily wagefor the period
of her actual absenceimmediately preceding andincluding theday of her ddivery
andfor thesx weeksimmediately following theday.

AverageDally Weage . The period of threecalendar monthsim
mediately preceding thedatefromwhich
sheabsentshersaf on account of mater-
nity, or

° Theminimumrateof wagefixed or
revised under theMinimum WagesAct,
1948, or

. Tenrupeesaday, whicheverishigher.

Accordingto Section 5(2), only thewoman employeewho hasactudly worked
for aperiod of not lessthan 80 daysin the 12 monthsimmediately precedingthe
date of her expected ddlivery will be entitled to benefit. Such qualifying daysof
work arenot for thewoman who hasimmigrated into the State of Assamandwas
pregnant at thetimeof theimmigration.

+ What istheperiod for which mater nity leaveisallowed?

After theamendment totheAct in 2017, theperiod of maternity leavehasbeen
extended from 12 weeksto 26 weeksfor thewomen working in the private
sector. Thisbenefit could be availed by women for aperiod extendinguptoa
maximum of 8 weeksbeforethe expected ddlivery dateand theremainingtime
canbeavailed after childbirth.

For women who are having 2 or moresurviving children, theduration of paid
maternity leave shall be 12 weeks(i.e., 6 weeksbefore and 6 weeks after the
expected date of ddlivery).
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4+ What happenswhen women dieduringthemater nity leaveperiod?

According to Section 5(3), whereawoman diesduring thisperiod, themater-
nity benefit shall be payableonly for the daysup to and including theday of her
death. And, wherethewoman diesleaving behind the child, theemployer shdl be
liablefor thematernity benefit for that entire period but if thechild dso diesduring
thesaid period, then, for the daysup to and including the date of the death of the
child.

4+ Whom doesthe M ater nity Benefit Act apply to?

Thebenefitsunder theAct apply to* every woman'’ . Section 3(0) defined ev-
ery woman employeeto includewomen:

¢ whether employed directly or through acontractor,

o who hasactudly workedintheorganization for aminimum 80 daysperiodin
thelast year immediately preceding thedateof her expected ddlivery isdligiblefor
theMaternity Benefits?

Inorder to cal cul atethe number of daysonwhich awomean hasactudly worked
during the preceding 12 months, thedaysonwhich shehasbeenlaid off or wason
holidayswith wagesshall also becalculated.

4+ Towhom Maternity Benefit Act doesnot apply?

TheAct doesnot apply to any such factory/other establishment towhichthe
provisonsof theEmployees SatelnsuranceAct aregpplicablefor thetimebeing.

But, wherethefactory/establishment isgoverned under the Employees State
InsuranceAct, and thewoman employeeisnot qudified to dammaternity benefit
under section 50 because her wages exceed Rs. 3000 p.m. (or any other amount
specified under section 2(9) of theAct) or for any other reason, then suchwoman
employeeswill beentitled to claim maternity benefit under thisAct until they be-
comequdifiedto clammaternity benefit under theES Act.

+ Towhichwork placesdoestheMater nity Benefit Act apply?
Accordingto Sections2 and 3 (e) of theAct, it appliesto:

e dl organizationsincluding thefactories, plantations, mines, government
organizations, legidative organizations, shops, or any other organization
that iscentered by the central government.

e any establishment wherein personsareemployed for exhibition of eques-
trian, acrobatic and other performancesand also to any shopsor estab-
lishmentsunder any other law relating to shopsor establishmentsinthe
State.

Where 10 or more peopleareemployed in the preceding 12 months.
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4+ Whatisconsidered as’Prohibition of Work’ under theM ater nity
Benefit Act?

TheMaternity Benefit provisonsensurethat pregnancy isnot only honoured
but the growth and devel opment of thefoetusdoes't suffer dueto natureof work
performed by mother.

According to Section 4, nowomenwill work and no employer canemploy a
womaninany establishment during the 6 weeksimmediatdly following theday of
her delivery, [miscarriageor medica termination of pregnancy].

A pregnant womanwill not begivenwork:

a whichisof anarduousnature, or

b. whichinvolveslong hoursof slanding, or

c. whichinany way islikely tointerferewith her pregnancy or thenormal
development of thefetus, or

d. whichislikely to causeher miscarriageor will adversely affect her hedlth.

Such prohibitionwill befor theperiod of:
a 1monthimmediately preceding the period of Six weeks, beforethedate
of her expected ddlivery;
b. any period during thesaid period of 6 weeksfor which the pregnant womean
doesnot avail of leave of absence under Section 6.

4+ Whatisthe‘Noticeof claim’ for mater nity benefit?

According to Section 6, every woman whoisentitled and wantsto avail the
maternity benefit will givenoticeinwriting (in the prescribed form) to her em-
ployer, which may begiven during the pregnancy or assoon aspossible, after the
delivery. Thenoticeshould state:

a that the maternity benefit may be paid to her or to her nominee (to be
specifiedinthenotice);

b. that shewill not work inany establishment during theperiod for which she
receivesmaternity benefit; and

c. that shewill beabsent fromwork from such date (to be specified by her),
which shall not be earlier than 6 weeksbefore the date of her expected
adivery.

Onreceipt of the notice, theemployer shall permit such woman to absent

herself fromwork after the day of her delivery. Thefailureto givenotice,

however, doesnot disentitlethewoman to the benefit of theAct.
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Thenoticeso provided will beinthefollowing prescribed format: [Rule5(1)]
To

(nameof establishment)

I (name of woman) wife/ daughter of employed
as a (nameof mineor circus), hereby givenoticethat | ex-
pect to be confined within six weeksnext following fromthedate of thisnotice/
havegivenbirthtoachildon (date) and shall be @bsent fromwork from

(date). | shall not work inany establishment during the period for
which| receilvematernity benefit.

2. For the purposeof section 7, | hereby nominate (hereenter name
and addressof thenominee) toreceivematernity benefit and/ or any other amount
dueto meunder theActin caseof my degth.

Signatureof thumbimpresson of woman

Date
Signature of anAttester in casethewoman isnot ableto sign and affix thumb
impresson

4+ What aretheother important benefitsavailableto women under
theAct?

L eave 26 weeksnot morethan 8-6 weeksbeforethede
livery andrest after theddlivery
Remuneration Averagedaily wagefor theperiod of her actua

absenceimmediatdy preceding andincludingthe
day of her delivery and for thesix weeks
immediatdy following that day

Leavefor Miscarriageor| ¢ Onthe production of the prescribed proof,
medical terminationof | e Leavewithwagesat therate of maternity
pregnancy [Section 9] bendfit,

o For aperiod of 6 weeksimmediately following
theday of her miscarriageor medica termination
of pregnancy.

L eavefor Tubectomy ¢ On production of prescribed proof,

Operation [Section 9A] | e Entitled to leavewith wagesat therate of
maternity benefit

o For aperiod of 2weeksimmediately following
theday of operation.
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Leavefor llIness
[Section 10]

e [_eavefor amaximum period of 1 monthwith
wagesat therate of maternity benefit
e Incaseof illnessarising out of pregnancy,
ddivery, prematurebirth of child, miscarriageor
medica termination of pregnancy or tubectomy
operation.

L eavetoAdoptiveand
CommissoningMothers

¢ Theadopting mother of achild below theage of
3 monthsand the Commiss oning mother

[Section 5(4)] e Bothentitledto 12 weeks' |eaveafter the

production of prescribed notice and proof.
Nursing Break Two bresksof the prescribed duration for nursing
[Section 11] thechild until thechild attainstheageof 15months.
Medical Bonus e A Medical bonusof Rs. 1000, if no pre-natal
[Section 8] confinement, and

e Post-natal careshall be provided by the
employer freeof charge.

e TheCentral Government may increasethe
medical bonusto the maximum of 25,000 be
foreevery 3years.

Mandatory Crechefadility
[Section 4(1), Inserted by

o For every establishment employing 50 or more
employees, and

2017 Amendment] e Permissiontothewomen employeestovist
the creche4 timesduring theday (including
restintervals).

Work fromHome e Ontermsthat aremutualy agreed with the

[Section 4, Inserted by employer, depending upon the nature of work.

2017 Amendment] ¢ “Work fromhome” provisonfor women, which

may be exercised after the expiry of the 26
weeksleave period.

Mandatory Educating
Women [Inserted by
2017 Amendment]

Employersto educatewomen about the maternity
benefitsavailabletothem at thetimeof their
gppointment.

>»What istheamount of ‘M edical Bonus' entitled towomen under the

Act?

According to Section 8, every woman employeewhoisentitled to maternity
benefit shall also be entitled to amedical bonusof Rs. 1000if no pre-natal con-
finement and post-nata carewill be provided by theemployer freeof charge.
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4+ IsWoman employeeentitled toleavefor miscarriageor medical
termination of pregnancy?

Yes, as per Section 9, awoman on production of prescribed proof, will be
entitled to leave with wages at therate of maternity benefit, for aperiod of 6
weeksimmediatdly following theday of her miscarriageor medical termination of
pregnancy. The prescribed proof will be production of certificateof Miscarriage.

Asper Section 3(ha), Medical termination of pregnancy isthetermination of
pregnancy permissbleunder the provisonsof Medica Termination of Pregnancy
Act, 1971

According to Section 3(j), Miscarriageisexpulsion of the contentsof apreg-
nant uterusat any period prior to or during the twenty-sixth week of pregnancy
but doesnot includeany miscarriage, the causng of whichispunishableunder the
Indian Pena Code.

+ Isawoman employeeentitled toleavefor atubectomy operation?

Yes, according to Section 9A, if awoman hasgonethrough atubectomy op-
eration, on production of prescribed proof, shewill beentitled toleavewithwages
at therate of maternity benefit for aperiod of 2 weeksimmediatdly followingthe
day of operation.

<4+ Iswomen employeeentitled to‘leavefor Illness ?

Yes, Section 10 of theAct prescribesleavefor amaximum period of 1 month
withwagesat therate of maternity benefit aredlowablein caseof illnessarisng
out of pregnancy, ddivery, prematurebirth of child, miscarriageor medica termi-

nation of pregnancy.

+4+ DoestheAct mandatetheemployer to provide‘ CrecheFacility’ ?
Yes, Section 11A mandatesestablishment of crechefacilities.

e Every establishment to whichtheAct isapplicableand has50 or more
employeesmust establish aCrechefacility near/at theworkplacesteor in
thebeneficiaries’ neighbourhood,

e Such Crechecan beestablished either separately or along with common
facilities. Further, thewoman availing thefacility will beentitled at least
four vistsaday tothecreche, includingtheinterva for rest.

e Suchfacility isproposed to be extended to children of theagegroup of 6
monthsto 6 yearsof al employeesincluding temporary, daily wage, con-
sultant and contractud persondls.
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+ What arethe specificationsof the Crecheat wor kplace?

Thecréche should be made of concretewith aminimum spaceof 10-12 0. ft.
per child, with ventilation, drinking water and with no unsafe placessuch asopen
drains, pits, garbagebinsnear thecenter. 1t will beopen preferably for 8-10 hours
andin case, the establishment hasday and night shift, thenthe crécheshould dso
run-inshifts

4+ What facilitiesshould beprovided in the Crécheat workplace?

Thefollowingfadilitieswill beincludedinthecréchefacility:

A guard, who should have undergone policeverification.

Rampsand handrails.

Onesupervisor per creche.

A minimum of onetrained worker for every 10 childrenwho areunder

threeyearsof age.

e A minimum of onetrained worker for every 20 children abovetheage of
three.

e Noplumbers, drivers, and e ectriciansand other outs de personsshould
beallowed insidethe créchewhen children are present.

¢ A Crechemonitoring committee should beformed having representations
from among crecheworkers, parents, and adminigtration.

e Formingagrievanceredressal committeefor inquiring intoinstancesof
sexud abuse.

+4+ Istheemployer under obligation to educate women employees
about their medical benefits?

Yes, itistheduty of every employer tointimateinwriting and eectronicaly to
every woman at thetime of their gppointment, al the benefitsavailableto her
under theMaternity BenefitAct.

+ What happenstothemater nity benefit in caseof death of awoman?

According to Section 7, if awoman entitled to maternity benefit or any other
amount under thisAcct, diesbeforereceiving such maternity benefit, theemployer
shall pay such benefit or amount to the person nominated by thewomaninthe
notice given under section 6 and in casethereisno such nomineg, to her legal
representetive.

4+ What aretheRightsof theWomen Employeesunder theAct?
Theimportant rightsguaranteed towoman under theAct are:

e Tomakeacomplaint to thelnspector and claimtheamount of maternity
benefitimproperly withheld by theemployer.
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e Toagpped againg an order of theemployer depriving her of thematernity
benefit or medica bonusor dismissing or discharging her fromservice, to
the competent authority, within 60 daysof the service of such order.

What aretheaobligationsof theemployer sunder theAct?

To pay maternity benefit and/or medical bonusasper Sections7 and 8;
Todlow nursing breaks, in accordance with Section 11 of theAct;

To not to engage pregnant women in contravention of Section4; and

To not to dismiss, discharge or make deductionsfrom thewagesof a
pregnant woman employee during the period of maternity leave asper
provisonsunder Sections12 and 13.

....+

4+ DoestheAct providefor absoluteprohibition on dismissal of woman
worker?

No, Act providesfor prohibition on dismissa of woman from employment for
absencefromwork inaccordancewiththeprovisonsof thisAct i.e. For thereason
of pregnancy, childbirth, and related ilIness. But suchwoman can bedismissed even
during maternity periodif pending disciplinary action hasbeenfinglized andisfound
guilty of grassmisconduct. Theemployer may beorder inwriting communicatedto
thewoman, deprive her of thematernity benefit or medica bonusor both.

4+ IsMaternity Benefit Act prgudicial totheinter est of employer?

No, theActisnot prgudicid totheinterest of employer. But itisanotablefact
that, The Maternity BenefitAct, 1961 and 2017 Amendment tothe said law en-
trustsemployer withsocid, legal andfinancid obligation. It may befairly argued
that such obligationsmay discourage an empl oyer from gppointing awomanem-
ployeetowhom maternity benefit will haveto beavailed. To prevent suchfailure
of basicrationa of thelaw, it issuggestive that government may sharefinancia
respong bility dongwiththeemployer asisobservedin other socid security legis-
lationsand thepolicy for thesame.

4+ What aretheauthoritiesunder theAct and what arethey respon-
sblefor?

e Accordingto Section 14, if needed, the appropriate Government, by no-
tificationinthe Official Gazette, will appoint such number of personsas
thelngpectorsunder theAct asthinksfit.

o TheGovernment itsalf will determinethelocd limitsof thejurisdiction
withinwhich suchinspectorswill exercisether functions.

e Accordingto Section 16, every Inspector appointed under thisAct shall
be deemed to beapublic servant within themeaning of Section 21 of the
Indian Pend Code.
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What arethepower sand dutiesof | nspector s?

According to Section 15, the Inspector isempowered to:

a

d.

<+

enter at all reasonabletimesany premisesor placewherewomen are
employed or work and examine any register, records, and noticesre-
quired to bekept under thisAct. And for doing so hecantaketheasss-
tance of any personinthe serviceof thegovernment or any locd or other
public authority, ashethinksfit;

examineany employ of theestablishment inany premisesor placebut no
person can be compelled to answer any question or giveany evidence
tendingtoincriminatehimsdf;

requirethe employer to giveinformation regarding the namesand ad-
dressesof women employed, paymentsmadeto them and gpplicationsor
noticesreceved from them under thisAct;

take copiesof any registersand recordsor noticesor any portionsthereof;

When and how thecomplaint about non-payment isto befiled to

thelnspector?
Accordingto Section 17 (2), if awoman or her lega representativecanclaim

that:

<+

the payment of thematernity benefit or any other amount towhich sheis
entitled under thisAct hasbeenwrongfully withheld, or

her employer hasdischarged or dismissed her during or on account of her
absence can make acomplaint to the Inspector.

What isthefor mat of thecomplaint, if madeby Employee?

A Complaint, if made by the employeeherself will beinthefollowing pre-
scribed form: [Rule 10]

To

Sir,
|

Rs.

Thelnspector,
(Under theMaternity Benefit Act, 1961)

addressof 3[mineor circus]) having fulfilled the conditionslaid downin
the Maternity Benefit Act, 1961 and the Rulesthereunder, am entitled to

bonusand/ or Rs. being wagesfor leave due under 2[section 9 or
9A] 10 but the same has been improperly withheld by the employer. He

(name of woman) employed in (name and full

being maternity benefit and/ or Rs. being the medical
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may, therefore, be directed to pay the amount to me.

Date Signature or thumb impresson of thewoman.
Date Signatureof anAttester in casethewomanisunabletosign

and affixesthumbimpression. Full addressof thewoman.

4+ What istheformat of thecomplaint, if madeby theNominee/L egal
Representative?

TheComplaint if madeby theNomineeor thelegd representativesof theEm-
ployee on account of her death, will beinthefollowing prescribed form: [Rule
10]

To

Thelnspector
(Under theMaternity Benefit Act, 1961)

I, (name), aperson nominated under section 6 by or alegal repre-
sentative of (nameof woman) employedin (nameand full ad-
dressof mineor circus) haveto complanthat thesaid woman having fulfilled the
conditionslaid downintheMaternity Benefit Act, 1961 and the Rulesthereun-
derisentitledtoRs. being maternity benefitand/orRs.__ beingthe
medical bonusand/ or Rs. being wagesfor leave due under 2[section 9
or 9A] or 10 but the same has been improperly withheld by theemployer. He
may, therefore, bedirected to pay the amount to me.

Date Signatureor thumbimpression of thenominee/ lega
representetive
Date Signature of anAttester in casethenominee/ legal repre-

sentativeisunableto sgn and affixesthumbimpresson.
Full addressof thenominee/legal representative.

<4+ Isthelnspector empowered todirect paymentsunder theAct?

Yes, Section 17 (1)prescribesthat the I nspector on recei pt of acomplaint or
onhisown accord, makeaninquiry, and if satisfied, may:

e direct the payment to be madein accordancewith hisorderswhere pay-
ment hasbeenwrongfully withheld,

e passsuchordersasarejust and proper according to the circumstances of
thecase.

4+ Cantherebean Appeal against theorder of thel nspector ?

According to Section 17 (3), any person, who isaggrieved by thedecision of
theInspector may, within 30 daysfrom the date on which such decisoniscom-
muni cated, apped to the prescribed authority.
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Thedecision of theprescribed authority wherean appedal hasbeen preferred, or
of the I nspector where no such appeal hasbeen preferred, shal befinal.

4+ What istheformat of theappeal ?
Theapped under thissectionwill beinthefollowing format: [Rule11]

To

Sr,

Shri I nspector, having directed under sub-section (2) of section 17
to pay thematernity benefit or other amount being (nature of amount)
towhich (name of woman) issaid to be entitled, | prefer thisappesal

under sub-section (3) of section 17. Inview of thefactsmentioned inthememo-
randum attached hereto and other documentsfiled herewithit issubmitted that
thewomanisnot entitled to the maternity benefit or the said amount and hence
thedecison of thelngpector inthisbehdf, copy of whichisenclosed, may beset
adde.

Date Signature of aggrieved person.

Full address

4+ CantheMaternity Benefit beforfeited?
According to Section 18, if awoman worksin any other establishment after she
hasbeen granted amaternity benefit by her employer, shewill havetoforfeit her
clamtothematernity benefit for suchaperiod.

4+ What arethePenaltiesfor Contravention under theAct?

a Accordingto Section 21, every employer responsiblefor the non-pay-
ment of benefit or dismissal or discharge of awoman asprovided under
theAct, can be punished with imprisonment for not essthan 3 months
which can be extended up to ayear and afinefor not lessthan Rs. 2000
up to Rs. 5000.

b. Accordingto Section 22, any person whofailsto produce on demand by
thelnspector any register or document in hiscustody kept in pursuance of
thisAct, or concealsor preventsany person from appearing beforean
I ngpector shdl be punishablewithimprisonment which may extendto 1
year, or with finewhich may extend to Rs. 5,000, or with both.

4+ Whocantake Cognizanceof offencesunder theAct?
Section 23 prescribesthat:
e any aggrievedwoman, or
e anoffice-bearer of atrade unionregistered under the Trade UnionsAct

of which suchwomanisamember, or
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e avoluntary organization registered under the SocietiesRegidrationAct,
or
e anlnspector

may fileacomplaint regarding the commission of an offenceunder thisActin
any court of competent jurisdictionwithin oneyear from thedateonwhichthe
offenceisaleged to have been committed.

Asper Section 23(2), no court inferior to that of aM etropolitan M agistrate or
aMagigrateof thefirst classshall try any offence under thisAct.

4+ Canany establishment beexempted under theAct?

Yes, Section 26 statesthat if the appropriate government is satisfied that an
establishment or aclassof establishmentsare providing benefitswhich arenot less
favorablethanthose providedinthisAct, may, by notificationinthe Official Ga-
zette, exempt such establishmentsfrom the operation of al or any of the provi-
sonsof thisAct.

FAQ'S-REALITY CHECK

1. Ifawoman employeeadopts4 monthsold child, will shebeentitled
tomater nity leave?

No, only awoman adopting achild under the age of 3 monthsisentitled to
leaveunder theAct.

2. DoesMaternity Benefit Act providemater nity leavetoawoman
employeewhoisasurrogatemother ?

Yes, even asurrogate mother / commissioning mother isentitled to maternity
leave and benefitsup to 180 daysor 26 weeks.

3. What isthetime period of maternity leave available in case of
third child?

No, only womenwho arehaving their first 2 babiesare entitled to 26 weeks
leave. Youwill beentitled to 12 weeksleave.

4. What aretheprovisonstonursethechild after 24 weeksof mater -
nity leave?

Yes, woman employeeisentitled to two breaksof the prescribed durationfor
nursing thechild until thechild attainstheageof 15 months.

5. Canawoman employeeavail for leave benefit in case of miscar-
riage?
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Yes, onthe production of the prescribed proof, shewill bealowed aleavefor
aperiod of 6 weeksimmediatdly following theday of themiscarriage.

6. What istheleaveavailablein case of ter mination of pregnancy?

Yes, on the production of the prescribed proof, said employeewill bealowed
aleavefor aperiod of 6 weeksimmediately following theday of themiscarriage.

7.1san employeeentitled to paid leavein case of tubectomy oper ation?

Yes, on production of prescribed proof, you areentitled to leavewithwagesat
therateof maternity benefit for aperiod of 2weeksimmediatdy followingtheday
of operation.

8. DoesM ater nity Benefit Act apply only tomar ried woman employee?

No, Maternity Benefit Act doesnot specify entitlement of benefitsin light of
marital statusof thewoman employee. Irrespective of social norms, provisions
specify application of thisAct with respect to only prenatal & post-natal legal
rightsof suchemployee.

LANDMARK JUDGMENTS

1. Dr.RachnaChaurasiyav. Sateof U.P. and others.[2017 (6) ALJ
454]

TheDivision Bench of theAllahabad High Court directed the State Govern-
ment to grant maternity leavetodl femaeswithfull pay of 180 days, irrespective
of nature of employment, i.e., permanent, temporary/ad hoc or contractual basis.
State respondent wasfurther directed to grant Child Care Leave of 730 daysto
al femaeemployees, who are gppointed on aregular basis, contractud bass, ad
hoc or temporary basishaving minor childrenwith therider that the child should
not be morethan 18 yearsof age or older.

2. RasthaC.H.v. Sateof Kerala& Anr.[WP(C). No. 5507 of 2018]

TheKeraaHigh Court recently reiterated that women-employeesare entitled
to maternity leave, regardlessof whether their employment iscontractua or oth-
erwise. Allowing apetitionfiled by 35-year-old Rasitha, who was denied mater-
nity leaveby the Calicut University ontheground that thetermsof her contract did
not envisionthegrant of suchleave, JusticeA Muhamed Mustag held,

“Thematernity benefitisnot merely astatutory benefit or abenefit flowing out
of anagreement. Thiscourt consstently held that itisattached with thedignity of
awoman.... it was held that awoman empl oyee cannot be denied maternity
benefitsmerely because her statusisacontractua employee. Therefore, theUni-
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versty isbound to grant such benefitsnotwithstanding anything contained inthe
agreement of contract.”

Inview of these observations, the Court allowed Rasitha spleaand directed
theCdicut Univergty to pay maternity benefitsdueto the Radtha, asapplicablein
thecase of other employeesof the University, withintwo months.

3.Anshu Rani v. Sateof U.P.[2019 (5) AL J 286]

Intheinstant case, the Petitioner prayed for directing the Respondent District
Basic Education Officer to grant her maternity leavewith honorarium. The Re-
spondent authority in the case had granted the Petitioner maternity leavefor 90
daysinstead of 180 days. Aggrieved by the same, the Petitioner filed thewrit
petition whereintherespondent hasaverred that maternity leavewasrightly granted
only for aperiod of 90 daysin view of the Government Ordersdated 20.11.2017
and 3.1.2018.

The Petitioner on the other hand has contended that sheisentitled for theben-
efit of the provisionscontained in the Maternity Benefit Act, 1961 ashasbeen
amended by Maernity Benefit (Amendment) Act, 2017 andinview of theamend-
ment any order contrary tothe sameisliableto beignored.

TheHigh Court of Allahabad alowed the petition whiledirecting the Respon-
dent authority to grant 180 daysof maternity.

4. Air Indiav. Nargesh Meerza [AIR 1981 SC 1829]

Oneof thelandmark caseinwhich, Air IndiaCorporation (AIC) Actand In-
dianAirlinesCorporation (I1AC) Act formul ated certain regul ations between the
conditionsof retirement and termination of servicepertaningtoar hostesses(AH)
and those of male pursers (M P) forming part of the same cabin crew and per-
forming smilar duties. These conditionswerethat anAH under Al Cretired from
sarviceincaseof ‘firgt pregnancy’. The Court heldit tobe* grosdy unethical” and
assmacking of “ deep rooted sense of utter selfishnessat the cost of all human
vaues’ ascompelling toterminate servicesif awoman becomes pregnant would
amount to forbidding her not to have any children. It hasbeen stated that mere
pregnancy should not be considered to beadisability but anatural outcome of
marriageand any distinction madeon theground of pregnancy isextremely unrea-
sonableand manifestly arbitrary.

5. B. Shah v. Presiding Officer, Labour Court, Coimbatore[AIR 1978
SC12]

Inthiscase, the question waswhether in ca cul ation of thematernity benefit for
aperiod covered by Section 5 Sundays being awage-less holiday should be
excluded?TheApex Court ruled that Sunday must a so beincluded and readin

light of Article42 stating that the Congtitution wasintended to enablethewoman
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worker not only to subsist but a so to make up her dissipated energy, nurse her
child, preserve her efficiency asaworker and maintain thelevel of her previous
efficiency and outpur.

6. Municipal Cor poration of Delhi v. FemaleWor kers(muster roll) [AIR
2000 SC 1274]

Thefactsthat gaveriseto present appeal wasthat theMunicipa Corporation
of Delhi granted maternity leave only toitsregular female employeesand not to
themuster-roll women employeesof the Corporation. TheMuster roll employees
clamedfor maternity benefit under theAct. The Supreme Court whilegrantingthe
benefitsheldthat “ A woman employee, at thetime of advanced pregnancy cannot
be compelled to undertake hard |abour asit would be detrimental to her health
and dsotothehealth of thefoetus. Itisfor thisreasonthat itisprovided intheAct
that shewould beentitled to maternity leavefor certain periodsprior to and after
deivery. Thereisnothing contained in theAct which entitlesonly regular women
employeesto the benefit of maternity leave and not to thosewho areengaged on
casud basisor onmuster roll ondaily-wagebasis”

7. ManishaPriyadar shini v. Aurobindo College[AIROnline 2020 Del
649]

The petitioner wasworking asan ad-hoc Ass stant Professor inan affiliated
collegerequested the Collegefor grant of maternity leavealongwith al other
eligiblebenefitsunder the Maternity Benefit Act, 1961. But the collegedid not
respond to her request. Shereiterated her request, seeking permission to proceed
on maternity leave and was blessed with adaughter prematurely shortly after.
When shereported to the collegefor joining her duties, the collegeinformed her
that shewasterminated from service. The Court directed the Collegetoreinstate
the Professor within oneweek, and alsoimposed acost of * 50,000 for wrongful
termination. The Court further held that theAct of the collegeis“violativeof the
bas c principleof equality intheeyesof law. It would dso tantamount to depriving
her of the protection assured under Article 21 of the Congtitution of Indiaof her
right to employment and protection of her reproductive rights as awoman.
Such aconsequence isthereforeabsol utdy unacceptable and goesagains thevery
grainof theequdity principlesenshrinedinArticles14 and 16”

8. Pooja Jignesh Doshi v. Stateof M ahar ashtraand another [2015]

The petitioner choseto beasurrogatemother and gavebirthtoababy girl. She
sought maternity leaveto take care of the surrogate child, which wasdenied on
theground that the L eave Rulesand the policy governing the Rulesdo not permit
maternity leavefor asurrogate child. The Court held that evenin caseof birth by
surrogacy the parentswho havelent the ovaand the sperm would beentitled to
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avail leave. Themother being entitled to maternity leaveand thefather to paternity
leave.

9. Rakhi P. V. and othersv. Sateof Kerala& another [2018 Lab IC
(NOC) 133 (Ker)]

The Court clarified that awoman employee cannot be denied maternity ben-
efitsmerely because her statusisacontractua employee. And held that awoman
cannot be compel led to choose between motherhood and employment.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONGO. 1

Seemawasinitialy appointed to the post of Anudeshak / instructor teacher on
20.08.2015. An application dated 26.9.2018 was submitted by her beforethe
Block Education Officer aswell asthe Digtrict Basic Education Officer, Bijnor to
grant her maternity leavefrom 1.10.2018 to 31.3.2019. But, the District Basic
Education Officer, Bijnor granted maternity leaveto the petitioner only for 90
days,i.e, 1.10.20181t0 29.12.2018 with honorarium. Therequest was made by
Seemato grant her maternity leavefor 180 days, according to the Maternity
Benefit Act, 1961, but therewasno response. What remedy does Seemahave?

Answer : Womenwho congtitutea most half of the segment of our society have
to be honored and treated with dignity at placeswherethey work to earntheir
livelihood. Whatever bethe natureof their duties, their avocation and the place
wherethey work; they must beprovided dl thefacilitiestowhichthey areentitled.
TheMaternity Benefit Act, 1961 aimsto provided| thesefacilitiesto aworking
woman inadignified manner so that shemay overcomethe state of motherhood
honorably, peaceably, undeterred by thefear of being victimized for forced ab-
senceduringthe preor post-nata period. The Maternity Benefit Amendment Act
2017 hasincreased the duration of paid maternity leaveavailablefor women em-
ployeesfromtheexisting 12 weeksto 26 weeks. Thus, Seemaisentitledtoapad
maternity leaveof 180days.

**k*

PRACTICAL CASE SCENARIONO. 2
Seemausedtowork in TheMunicipa Corporation of Mumbai, which usedto
grant maternity leaveonly toitsregular femaleworkersand not to thefemale
workerson daily wage. Seemawas 7 months pregnant and could not get aleave
asshewasadaily wageearner. Daily wagefema eworkersraised ademand for
grant of maternity leaveand the union concerned supported their cause. But the
Corporation contended that the benefits contempl ated by the M aternity Benefit
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Act, 1961 could beextended only towork womeninan “industry” and not tothe
daily wagewomen employeesof the Municipa Corporation. What can bedone
insuchagtuation?

Answer : Awoman employee, at thetime of advanced pregnancy cannot be
compelled to undertake hard |abour asit would be detrimental to her healthand
asotothehedth of thefoetus. Itisfor thisreasonthat itisprovided intheMater-
nity Benefit Act, 1961 that shewould be entitled to maternity leavefor certain
periods prior to and after delivery. Thereisnothing contained intheAct which
entitlesonly regular women employeesto the benefit of maternity leaveand not to
those who are engaged on acasual basisor on amuster roll on adaily-wage
bass. Thus, Seemaisentitled to maternity leave even though sheisadaily wage
earner.

**k*k

PRACTICAL CASE SCENARIONO: 3

Seemaand her hushand could not have children even after 7 yearsof marriage
and so they decided aadopt ababy boy. Seemahasbeenworkingin LNT Fac-
tory for 3years. Shedecidedtolegaly adopt anewborn child on 10.08.2019 and
had put in an gpplicationfor maternity leave. Her maternity leavewasno accepted
astheemployer stated it isan adopt child and only apregnant womanisentitledto
maternity leave. What remedy does Seemahave?

Answer : According to Section 5(4) of The Maternity Benefit (Amendment)
Act, 2017, awomanwho legally adoptsachild bel ow theage of three monthsor
acommissioning mother shdl beentitled to maternity benefit for aperiod of twelve
weeksfrom thedate the childishanded over to the adopting mother or thecom-
missioning mother, asthecasemay be.

**k*k

PRACTICAL CASE SCENARIONO: 4
Seemahad ddlivered ababy boy inthe month of July 2019 and resumed back
towork inthemonth of November 2019. Shewasnot alowed to take the second
break to feed her baby. What remedy does Seemahave?

Answer: Under Section 11 of theMaternity Benefit Act, 1961, Every woman
who hasddivered achild and returnsto duty after such delivery shdl, inaddition
totheinterval for rest allowed to her, bealowed inthe course of her daily work
two bresksof the prescribed duration for nursing the child until thechild attains
theageof fifteen months. Thus, under Section 11 of theAct Seemaisalowed two
breaksfor nursing her child.

**k*k
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PRACTICAL CASE SCENARIONO:5

Seemawasworking asan ad-hoc Assistant Professor in Nagpur University
College. She had requested the Collegefor grant of maternity leave along
with all other eligible benefits under the Maternity Benefit Act, 1961, From
14.05.2018till 24.09.2018. But the college did not respond to her request.

Sheagain submitted her request on 18.05.2018, seeking permission to proceed
on maternity leave from 21.05.2018 onwards. On 03.06.2018, Seema
was blessed with  a baby boy prematurely. However,
on 24.09.2018, when she reported to thecollegefor joining her duties, College
informed her on 28.09.2018,that there was no question of her joining back on
duty asshewasterminated from service. What remedy does Seemahave?

Answer: Under theMaternity Benefit Act, Section 12 an employer cannot
dismissawomanfor taking maternity leaveand cannot serveatermination notice
to awoman on maternity leavewhich expiresbefore the maternity leave ends.
Also, anemployer can't changethetermsof serviceto thewoman’sdisadvantage
during her maternity leave.

*k*k

PRACTICAL CASE SCENARIONO: 6

Femaeworkersonthemuster roll, engaged by theMunicipa Corporationof a
State, raised ademand for grant of maternity leavewhichwasmadeavailableonly
toregular fema eworkersbut wasdenied to them on theground that their services
werenot regularized and, therefore, they werenot entitled to any maternity leave.
Whether thefema eworkersworking on Muster Roll should begiven any mater-
nity benefit?

Answer: Statusof employment isnot acriteriato get maternity benefit. Awoman
employee, at thetime of advanced pregnancy cannot be compelled to undertake
hard labour asit would be detrimental to her health and a so to the health of the
foetusanditisfor thisreasonthat itisprovided intheAct that shewould be
entitled to maternity leavefor certain periodsprior to and after delivery. Thereis
nothing contained intheAct which entitlesonly regular women employeestothe
benefit of maternity leave and not to those who are engaged on acasua basisor
onmuster roll ondaily-wagebasis.

**k*
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Maternity Benefit Act, 1961, aimsto regulate the employment of
women employeesin certain establishmentsfor certain periodsbeforeand
after child birth and providesfor mater nity and certain other benefits.
Thisstatement is

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

2. Maternity Benefit Act, 1961, isapplicableto including
thosebelonging to Gover nment.

a Everyfectory

b. Every mine

C. Every plantation

d.All of theabove

3. TheMater nity Benefit Act, 1961, isalso applicableto

a Every shop

b. An establishment wherein 10 or more personsare employed or wereem-
ployed

c. Bothaandb

d. Noneof theabove

4. Themaximum period for which any woman shall beentitled tomater nity
benefit shall be , accordingtotheM ater nity Benefit Act, 1961.

a 12 weeks

b. 10 weeks

c. 15weeks

d. Noneof theabove

5. AccordingtotheMater nity Benefit Act, 1961, who among thefollow-
ingisentitled to M ater nity Benefit?

a Every womanemployee, employed directly who hasactudly workedinthe
establishment for aperiod of at least 80 daysduring the 12 monthsimmediately
preceding thedate of her expected ddlivery.

b. Every woman employee employed through acontractor, who has actua ly
worked inthe establishment for aperiod of at least 80 daysduring the 12 months
immediately preceding thedate of her expected ddlivery.

c. Bothaandb

d.All of theabove
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6. Leave for amaximum period of with wages at the rate of
mater nity benefit areallowablein caseof ilinessarising out of pregnancy,
delivery, prematurebirth of child, miscarriageor medical ter mination of
pregnancy or tubectomy oper ation.

a 3months

b. 6 months

C. 1 month

d.All of theabove

7. Important obligationsof ‘employers under theM ater nity Benefit Act,
1961, are .

a To pay maternity benefit and/or medica bonusand dlow maternity leaveand
nursing breaksto thewoman employees

b. Not to dismissor dischargeapregnant woman employee during the period
of maternity leave

c. Bothaandb

d. Noneof theabove

8. Under M ater nity Benefit Act, 1961, thewoman hasright to appeal
against an order of theemployer depriving her of themater nity benefit or
medical bonusor dismissing or discharging her from service, tothecom-
petent authority, within of the serviceof such order.

a 15days

b. 10 days
c.30days
d. 60 days

9. Which of thefollowing Section of M ater nity Benefit Act, 1961, pro-
vides‘Penalty for contravention of Act by employer’?

a Section19

b. Section 20

c. Section21

d. Noneof theabove

10. The*penalty’ imposed under M ater nity Benefit Act, 1961, is
a Imprisonment upto oneyear

b. Fineupto Rs. 5000

c. Bothaandb

d. Noneof theabove
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ANSWER KEY
1 2 3 4 5 6 10
a d C a c C
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IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women & Labour laws [ The Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013] asa part of Legal Aware-
ness Programme undertaken by National Legal Services Authority in col-
laboration with National Commission for VWormen. Resource Personswill find
it asauseful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
Issues concer ning women & labour laws[ The Sexual Harassment of WWomen
at Workplace (Prevention, Prohibition and Redressal) Act, 2013]

Theoverall content cons stsof what behavior of a person towardsawoman
falls within the ambit of sexual harassment at workplace. This has been
written in an interactive Question Answer style, in alucid and simple lan-
guage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objectiveof theAct:

e For all employersto develop and implement a policy for prevention
of sexual harassment at the workplace and make it a safe place for
work.

e To evolve a permanent mechanismfor the prevention and redressal
of sexual harassment casesand other acts of gender-based violence
at theworkplace.

e Tofollow and implement the Act enjoining all employersto consti-
tutean “ Internal Complaints Committee” and lay down guidelines
for redressal of complaint related to sexual harassment of Women at
theworkplace.

L ear ning Outcome

e Theparticipants (Resource Persons) will be ableto completely un-
derstand their role & responsibilitiesin spreading awareness about
behavior constituting of sexual harassment provided under the Act
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THE SEXUAL HARASSMENT OFWOMENAT WORKPLACE (PRE-
VENTION, PROHIBITIONAND REDRESSAL )ACT, 2013

INTRODUCTION

Sexua Harassment at the Workplace hasremained oneof thecentral concerns
of thewomen’smovement in Indiasincetheearly 80s. Women have commonly
been avictim of sexua harassment at workplace. Thefundamental right to carry
on any occupation, trade or businessor profession dependsontheavailability of
a‘'safe’ working environment. Whenthework placeisunsafe and working envi-
ronmentisabusiveor hostile, itinfringesright to carry on employment. Thisvio-
latesthefreedom towork of both thevictim and other femaeemployees. These
offencescould rangefrom uttering aword or sound, making agestureor commit-
tinganact, dl intended toinsult awoman.

Thevoicesagaingt sexua harassment at workplaceshave since grown stron-
ger. Specidly after the popul arity gained by therecent #M etoo M ovementsacross
Globe. TheMinistry of Women and Child Development hasset upwhat it calls
the Sexud Harassment el ectronic—Box (SHe-Box), an onlinecomplaint system
for regigtration of complaintsrelated to sexud harassment at workplace. The SHe-
Box waslaunched on July 24, 2017, and received 107 complaintsup to February
2018, injust 7 months. We need to further empower womentill each and every
such act of sexual harassment at theworkplaceisbrought tolight and thereisno
morefear among women to speak up.

+Congtitutional Safeguar dsAgainst Sexual Har assment at Wor kplace

Womenin Indiaarerecognized and granted protection under the Congtitution
of India Thepreambletothe Condtitution, inter lia, guaranteessocid, economic,
and political justice, equality of status, opportunity, and thedignity of theindi-
vidual. Notwithstanding these avenues of protection, for along time, working
Indianwomen did not practically receivethe protectionsgranted under the Con-
stitutionand national or statelegidations.

Sexual harassment at workplaceisconsidered viol ation of women'sright to
equdity, lifeand liberty. Asendhrined inthe Preambleof the Congtitution of India,
equdity of statusand opportunity must besecured for al itscitizens; equality of
every person under thelaw isguaranteed by Article 14 of the Constitution of
India. A safeworkplaceisthereforeawoman’slegal right. Indeed, the Constitu-
tional doctrineof equality and persond liberty iscontainedinArticles 14, 15and
21 of the Condtitution of India. Sexua harassment createsaninsecureand hostile
work environment, which discouragewomen’sparticipationinwork, thereby ad-
versdly affecting ther socia and economicempowerment andthegod of indusive
growth. Withthisideathelegid atureformul ated the Sexud Harassment of Women
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at Workplace (Prevention, Prohibition and Redressal) Act, 2013.

<4 The Sexual Har assment of Women at Wor kplace (Prevention, Pro-
hibition and Redressal) Act, 2013

TheAct recognizesthat sexual harassment condtitutesaviolation of fundamen-
tal rightsof womenandtheir right tolifeand tolivewith dignity and carry onany
profession, trade, or businessin an environment freefrom sexual harassment.
PoSH Law affectsall of Indiaandisnot gender neutral — it only protectswomen.

After 16 yearsof Vishakhacase, The Sexua Harassment of Women at Work-
place (Prevention, Prohibition and Redressal) Act, 2013 (“the POSH Act”) was
enacted with the objectiveto provide protection against sexual harassment of
women a workplaceandfor the prevention and redressal of complaintsof sexua
harassment and for matter connected therewith or incidentd thereto.

<1 mportant Provisonsof Sexual Har assment of Women at Wor kplace
Act at aGlance

Sr.No | Section Heading

1 Section 3 Prevention of sexual har assment

2 Section 4 Congtitution of I nternal Complaint Committee

3 Section 5 Notification of Digtrict Officer

4 Section 6 Congtitution and Jurigdiction of L ocal Committeg
5 Section 7 Compostion tenureand other termsand

conditionsof L ocal Committee
Section 8 Grantsand audit

Section 9 Complaint of sexual har assment
Section 10 | Condiliation

Section11 | Inquiryintocomplaint

O 0| N O

10 Section 12 | Action duringpendency of inquiry

n Section 13 | Inquiryreport

12 Section 14 | Punishment for falseor maliciouscompliant and
falseevidence

13 Section 15 | Deter mination of compensation

14 Section 16 | Prohibition of publication or makingknown
contentsof complaint and inquiry proceedings
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15 Section 17 | Penaltyfor publication or makingknown contents
of complaint and inquiry proceedings

16 Section 18 | Appedl

17 Section 19 | Dutiesof employer

18 Section 20 | Dutiesand power sof District Officer

19 Section21 | Committeetosubmit annual report

20 Section 22 | Employer toincludeinformation in annual report

21 Section 23 | Appropriate Gover nment tomonitor
implementation and maintain data

22 Section 24 | Appropriate Government totakemeasuresto
publicizetheAct

23 Section 25 | Power tocall for infor mation and ingpection of
records

24 Section 26 | Penalty for non-compliancewith provisonsof
Act

25 Section 27 | Cognizanceof offenceby courts

26 Section 28 | Act not in der ogation of any other law

27 Section 29 | Power of appropriate Gover nment tomakerules

28 Section 30 | Power toremovedifficulties

<4+ What constitutesassexual har assment at wor kplace?

Itincludesunwel come sexually tinted behavior, whether directly or by implica-
tion, suchas:

a

T Q0 T

Physica contact and advances.

Demand or request for sexud favors.

Making sexudly coloured remarks.

Showing pornography.

Any other unwelcomephysical, verba or non-verba conduct of asexud
neture.

+4+ What wastheVishakhav. Sate of Rajasthan case?

INn 1992, Bhanwari Devi asocia worker in Rgasthanwasbrutaly gang
raped by anumber of gujjar men, because shehadtried to stopachild
marriage.

Bhanwari Devi wasdetermined to get justiceand lodged acase against
the offenders. However, the accused was acquitted by atrial court.
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Thisgppdlinginjustice, together withthefighting soirit of Bhanwari Devi,
ingpired severd women’sgroupsand NGOstofileapetitioninthe Su-
preme Court under thecollective platform of Vishakha

+What aretheimportant guidelinesprovided by the Supreme Court
inVishakha Case?

The Supreme Court for thefirst time, acknowledged theglaring legida
tiveinadequacy and acknowledged workplace sexual harassment asa
humanrightsviolation.

Inframing theVishakha Guiddines, the Supreme Court placed reliance
onthe Convention on Elimination of All Formsof Discrimination against
Women, adopted by the General Assembly of the United Nations, in
1979, towhich Indiawasasgnatory.
TheVishakhaGuideineswereissued under Article 32 of the Congdtitu-
tion, and consequently, alegid ativeframework onthe subject wasdrawn-
up and enacted, which had the effect of law and was made mandatory
for every organization, bothinthe private and government sector.
Through thiscase, the Supreme Court of Indiacreated legaly binding
guiddinesbasingit onthe Right to Equality and Dignity accorded under
thelndian Congtitution aswell asby theUN ConventionontheElimina:
tionof All Formsof Discrimination against Women (CEDAW).

Theseguiddinesincuded:

Aninclusvedefinition of sexua harassment at workplace,

Shifted accountability fromindividuadstoingtitutions.

Prioritized prevention of every such act of harassmentindl itsforms.
Aninnovativeredressmechanismwas set up to redressthegrievances.

+Which fundamental rightsof women areviolated by theactsof sexual
harassment?
Sexud harassment clearly violatesthefoll owing fundamenta rightsof awoman:

Equdlity under Article14whichisEqudlity beforelaw
Article15whichisProhibition of discrimination ongroundsof religion,
race, caste, sex or placeof birth

Righttolifeand liberty under Article21

right to practice any profession and carry on any occupation, trade or
businesswhichisunder Article19(1)(g)

Right to safe environment freefrom sexual harassment under Section
19(a) of the PoSH Act, 2013, read with Article 19(1)(g) of the Consti-
tution.
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+4Issexual harassment dealt with under Indian Penal Code?

Yes. In 2013, substantial changeswere madein theway sexual harassment
wasviewed withinthecrimina justicesysteminindia TheCrimind Law Amend-
mentAct of 2013, which commenced onApril 3, 2013, included Section 354A of
thelndian Pena Code, 1860 that defined sexua harassment.

ThelndiaPena Code, 1860 definestheterm sexua harassment and rel ated of -
fencesand put forth punishmentsfor thesame:

Sr.No | Section Provisons

1 Section 354A Sexud harassmentis unwe comephysica
contact and advances, including unwanted and
explicit sexual overtures, ademand or request
for sexua favors, showing someonesexua
images (pornography) without their consent, and
making unwel comesexua remarks. Punishment:
Uptothreeyearsin prison, and afine.

2 Section 354B Any manwho assaultsor usescrimind forceto
any woman or abetssuch act with theintention
of disrobing or compelling her to benaked, shall
be punished withimprisonment of either descrip-
tionfor atermwhich shal not belessthanthree
yearsbut which may extend to sevenyears, and
shdl dsobeliabletofine.

3 Section 354C Weatching or capturingimagesof awoman
without her consent (voyeurism). Punishment:
First conviction: onetothreeyearsin prison and
afine. Morethan oneconviction: threeto seven
yearsinprisonand afine.

4 Section 354D Following awoman and contacting her or trying
to contact her despite her saying shedoesnot
want contact. Monitoringawomanusingthe

Internet or any other form of electronic
communication (daking). Punishment: First
convictionuptothreeyearsinprisonandafine.
Morethanoneconvictionuptofiveyearsinprison
andafine,
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Important Definitionsunder the PoSH Act at a Glance:

Sections

Nominal
Heading

Definition

Section 2(a)

Aggrieved
Woman

a. Inrelation to aworkplace: A woman,
of any agewhether employed or not, who
allegesto have been subjected to any act of
sexud harassment by therespondent;

b. Inrelationto dwelling placeor house: A
woman of any agewhoisemployedinsucha
dwelling placeor house.

C.

Section 2(b)

Appropriate
Gover nment

In relation to aworkplace which is estab
lished, owned, controlled or wholly or sub-
gantidly financed by fundsprovided directly
orindirectly:

a by the Central Government or theUnion
territory adminigtration, the Centrd Govern-
men;

b. by the State Government, the State Gov-
enmen;

(if) inrelation to any workpl ace not covered
under sub-clause (i) and falling withinits
territory, the State Government;

Section 2(e)

Domestic
wor ker

A womanwhoisemployedto do thehouse-
hold work inany householdfor remuneration
whether in cash or kind, either directly or
through any agency on atempoary, perma
nent, part timeor full timebasis, but doesnot
indudeany member of thefamily of theemployer;

Section 2(f)

Employee

A person employed at aworkplacefor any
work onregular, temporary, ad hoc or daily
wagebeas's, ether directly or throughanagent,
including acontractor, with or, without the
knowledgeof theprincipa employer, whether
for remuneration or not, or workingonavol-
untary basisor otherwise, whether theterms
of employment areexpressor implied and
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Includesaco-worker, acontract worker, pro-
bationer, trainee, apprenticeor called by any
other suchname;

Section 2(n)

Sexual
Harassment

Itincludesunwe comesaxudly tinted behav-
ior, whether directly or by implication, suchas
a Physical contact and advances.

b. Demand or request for sexua favors.

c. Making sexualy coloured remarks.

d. Showing pornography.

e.Any other unwelcomephysicd, verba or
non-verba conduct of asexua nature.

Section 2(0)

Workplace

[tindludes:

a any department, organization, undertaking,
establishment, enterprise, inditution, office,
branch or unit whichisestablished, owned,
controlled or wholly or substantialy financed
by fundsprovided directly or indirectly by the
appropriate Government or thelocal author
ity or aGovernment company or acorpora
tion or aco-operative society;

b. any private sector organization or apri
vateventure, undertaking, enterprise, ingitu
tion, establishment, society, trust, non-gov
ernmental organization, unit or servicepro
vider carryingoncommercid, professond,
vocationd, educationd, entertainment, indus
trid, hedlth servicesor financid activitiesin
cluding production, supply, sale, distribution
or service,

c. hospitalsor nursaing homes;

d. any sportsingtitute, stadium, sportscom
plex or competition or gamesvenue, whether
resdentia or not used for training, sportsor
other ectivitiesrelating thereto;
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e. any placevisted by theemployeearising
out of or during the course of employment
including trangportation provided by theem
ployer for undertaking suchjourney;

f.adwdlling placeor ahouse;

Section 2(p) | Unorganized | Inrelationto aworkplace meansan enter-
sector priseowned by individuadsor saf-employed
workersand engaged in the production or
sdleof goodsor providing serviceof any kind
whatsoever, and wherethe enterprise em-
ploysworkers, the number of suchworkers
islessthanten.

+ Canacomplaint befiled on behalf of theaggrieved woman?

Yes. According to Section 9(2) of thePoSH Act, 2013, if theaggrieved woman
isunableto makeacomplaint on account of her physical or mental incapacity or
death, her legal heirsor such other person canfileacomplaint.

+ What aretheformsof wor kplace har assment?

Generdly, workplace sexua harassment refersto two common formsof ingp-
propriate behaviour:

Quid ProQuo (literaly ‘thisfor that')
e Impliedor explicit promiseof preferentia/detrimental trestmentinem-
ployment
e Impliedorexplicit threat about her present or futureemployment status
HodtileWork Environment
e Cregtingahodile, intimidating or an offensvework environment
e Humiliatingtreatment likely to affect her hedlth or safety.

+ Candefamation amount to sexual harassment under theAct?
Sexud harassment of women at work place can be pleaded under defamation
asitleadsto - Imputation asto the character of awoman employee’s personal
relationships; or Imputation asto the professional efficiency and conduct of the
employee; or Imputation asto her chastity etc.; Imputation asto her digibility,
qudifications, and her effortsto get at any positionin publiclife.
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+ What isan Internal Committeeunder thePoSH Act?
The PoSH Act under Section (4) requiresan employer to set up an ‘internal
committee’ (“IC") at each officeor branch.

Failureto congtitutethe | C would lead to imposition of afineunder the PoSH
Act.

4 Howisthelnternal Committeeconstituted?

Presiding officer: Womenworking at senior level asem
ployee; if not availablethen nominated
from other officesor adminigtrativeof the
workplace.

2Members(minimum) From amongst employeescommitted to
the causeof women/ having legal knowl
edge/experiencein socia work

Members From amongst NGO/associations
committed to the cause of womenor a
personfamiliar withtheissueof Sexud
Harassment

+ WhatistheL ocal ComplaintsCommittee (L CC)?

TheDistrict Officer under Section 7 of PoSH Act 2013, will constitute an
LCCinevery district so asto enablewomen in the unorganized sector or small
egtablishmentstowork inan environment freeof sexua harassment.

+ HowisthelL ocal ComplaintsCommitteeconstituted?

Chairperson Nominated from amongst theeminent womeninthefield
of socia work and committed to the cause of women

Member Nominated from amongst thewomenworkinginthe
block, talukaor tehs or ward or municipaity inthe
didrict

2Members Nominated from amongst such NGO/associations/

personscommitted to the cause of women or familiar
withtheissuesreating to sexua harassment, provided
that:
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o Atleast onemust beawoman

« Atleast onemust haveabackground of law or lega
knowledge

ExOffidomember | Theconcerned officer dealingwith social welfareor
women and child developmentinthedigtrict

+What arethepower sof thel nternal Complaint committee/L ocal
ComplaintsCommitteeunder POSH Act?

According to Section 11(3), the Internal Complaints Committeeand Local
ComplantsCommitteewill, whileinquiring into acomplaint of workplace sexua
harassment, have the same powersasvested in acivil court under the Code of
Civil Procedure, 1908 when trying asuit in respect of:

1.  Summoning and enforcing the attendance of any person and examining
himonoath;

2. Requiring thediscovery and production of documents; and

3. Any other matter which may be prescribed.

4 What isconciliation?

Condiliationisbascdly aninforma method of resolving complantsbeforethe
complaint escalatesinto afully blownformd inquiry.

+Whenisconciliationinitiated?

After acomplaint of sexud harassment hasbeenlodged, theaggrieved woman
may request the | C to resol vethe matter by conciliating between the partiesbe-
forecommencement of theinquiry proceedings.

+ Howaremonetary settlementsprocessed?

Monetary settlement should not be made asabasisof conciliation. Oncethe
settlement hasbeen arrived at, the I C or the L C (asthe casemay be) shdl record
the settlement arrived at and thereafter provide copies of the settlement to the
aggrieved woman aswel| astherespondent.

+ What istheconciliation procedureunder Section10 of PoSH Act
2013?

Beforeinitiating action on acomplaint, thel C ontherequest of theaggrieved
woman, can makeeffortsto settlethe matter between the partiesthrough concili-
ation by bringing about an amicabl e settlement.
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Once asettlement hasbeen arrived at, the | C shall proceed with aninquiry
under the PoOSH Act.

+ What action can betaken by thelnternal Complaint committee/
L ocal ComplaintsCommitteeduringthependency of aninquiry?

Action can betaken onawritten request made by the aggrieved womantothe
Internal Committee or thelocal Committee, asthe case maybe.

Thecommittee may recommend to theemployer to:
a Transfer theaggrieved woman or the respondent to any other workplace;
or
b. Grantleavetotheaggrieved woman upto aperiod of three months; or
c. Grantsuchother relief to theaggrieved woman amay be prescribed.

+ Howiscompensation deter mined and paid under PoSH Act?
According to Section 15, for the purpose of determining thesumsto bepaid
to the aggrieved woman under clause (ii) of sub-section (3) of section 13, the
Internal Committee or the Local Committee, asthe case may be, shall havere-
gadto:
a Themental trauma, pain, suffering and emotiona distresscaused tothe
aggrievedwoman;
b. Thelossinthecareer opportunity dueto theincident of sexual harass-
men;
c. Medica expensesincurred by thevictimfor physica or psychiatrictrest-
men;
d. Theincomeandfinancid statusof therespondent;
e. feashility of suchpaymentinlumpsumoriningtalments.

+ What aretheconfidentiality criteriafor sexual har assment matter s?

Recognizing the sengitivity attached to matterspertaining to sexua harassment,
the PoSH Act Section 16 attaches significant importance to ensuring that the
complaint and connected information arekept confidential.

ThePoSHAa spedificaly i pul atesthet information pertaining toworkplacesexud
harassment shdl not besubject totheprovisonsof theRight to InformationAct, 2005.

It prohibitsdissemination of the contentsof the complaint, theidentity and ad-
dressesof the complainant, respondent, witnesses, any information relating to
conciliationandinquiry proceedings, recommendationsof thel C/LC and theac-
tiontaken to the public, pressand mediain any manner.

However, theAct alowsdissemination of information pertaining tothejustice
that hasbeen secured to any victim of sexua harassment, without disclosingthe
name, address, identity or any other particularswhich could result intheidentifi-
cation of the complainant or thewitnesses.
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Disclosureof thejustice secured could deter other individua sfromengagingin
actsof sexua harassment, but ingtill inthemindsof employeesand publicthat the
employer isseriousabout providing asafework environment and harbourszero
tolerancefor any form of sexua harassment at theworkplace.

+ What arethedutiesof an employer under thePoSH Act?
Under Section 19 of theAct, every employer shall:

a

J-

Provide asafeworking environment at the workplace which shall
includesafety fromthe personscominginto contact at theworkplace;
Digplay at any conspicuousplacein theworkplace, the penal conse-
guencesof sexua harassments,; and the order congtituting, the I nter-
nal Committee under sub-section (1) of section 4;

Organizeworkshopsand avarenessprogrammesat regular intervals
for sengtizing theemployeeswith the provisonsof theAct and orien-
tation programmesfor themembersof thelnterna Committeeinthe
manner asmay be prescribed;

Provide necessary facilitiesto thelnternal Committeeor the Local
Committee, asthe case may be, for dealing with the complaint and
conductinganinquiry;

Ass st in securing the attendance of respondent and witnessesbefore
thelnternal Committeeor the Loca Committee, asthe casemay be;

Make avail able such information to the Internal Committee or the
Local Committee, asthecasebe;

Provideass stlanceto thewoman if sheso choosestofileacomplaint
inrelationto the offence under the Indian Penal Code or any other
law for thetimebeinginforce;

causetoinitiateaction, under thendian Pena Codeor any other law
for thetimebeinginforce, against the perpetrator, or if theaggrieved
woman so desires, wherethe perpetrator isnot an employee, inthe
workplace at which theincident of sexua harassment took place;
treat sexual harassment asamisconduct under theservicerulesand
initiate action for such misconduct;

monitor thetimely submisson of reportsby thelnternal Committee.

+ What arethedutiesand power sof aDistrict Officer ?
TheDigtrict Officer under Section 20 shall:
a Monitor thetimely submission of report furnished by theL ocal Commit-

teg;
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b. Takesuchmeasuresasmay benecessary for engaging non-governmenta
organizationsfor crestion of awarenesson sexua harassment andtherights
of thewomen.

+ What information doestheEmployer havetoincludeintheannual
report?

Under Section 22, theemployer shal includeinitsreport the number of cases
filed, if any, andther disposal under theAct intheannud report of hisorganization
or where no such report isrequired to be prepared, intimate such number of
casss, if any, totheDidtrict Officer.

+ What arethevariousoffencesand penaltiesprovided under the
Act?
TheAct specificaly statesthefollowing to be offencesunder theAct:
a Sexud Harassmentinany form;
b. Faseor mdiciouscomplaint andfaseevidence,
c. Publication or making known contentsof complaint andinquiry proceed-
ings
d. Non-compliancewiththeprovisonsof theAct (Section 26).

Punishmentto | For Penalty

Employer If hefailsto: Finewhichmay extendto
a conditutean Internd Rs. 50,000.
Committeeunder sub-
section (1) of section 4;

b. take action under sections
13, 14 and 22; and

C. contravenesor attemptsto

contraveneor abetscontrav-

ention of other provisonsof

thisAct or any rulesmadethere

under

Employer Subsequent Conviction o Twicethepunishment,

or
o Higher punishmentis
providedfor thesame
offenceunder any other
Act
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+ What isthe cognizance of offencesunder theAct?

According to Section 27 (1), only thefollowing personsareempowered to
take cognizance of any offence punishableunder theAct or any rulesmade
thereunder:

a theaggrievedwomanor

b. any personauthorized by thelnternd Committeeor Local Committeein
thisbehdf.

Clause (3) mandatesthat every offence under thisAct shall benon-cognizable.
Andno court inferior tothat of aMetropolitan Magistrateor adudicid Magidtrate
of thefirg classshdl try any offence punishableunder thisAct (Clause 2).

FAQ'S- REALITY CHECK

1. Sincetheday | joined ASD office, themanager isdiscussing vul-
gar jokesrepeatedly, disregardingall my requeststo stop and continued
thesameeven after conveyingthediscomfortscaused. Doesthisfall un-
der theambit of har assment at thewor kplace?

Yes, making sexually suggestiveremarksor seriousor repegated offensivere-
marks, such asteasing related to aperson’sbody or appearance or Offensive
commentsor jokesall are covered under the definition of sexua harassment and
you should complaint totheInternal Committeeof theofficeimmediately.

2. My manager at ABC bank hasbeen sharingvulgar emoticonsev-
ery night on WhatsApp, asajoke. | am extremely uncomfortablewith
such behavior. Doesthisamount to sexual har assment?

Yes, displaying sexualy suggestive objectsor pictures, cartoons, calendarsor
posters, Making or using derogatory comments, commentsabout aperson’sbody
or dress, durs, epithetsor sexually suggestive jokesamountsto sexual harass-
ment.

3. lamanemployer at AZN Company.Am | obliged tomention previ-
ousyear’ssexual harassment casein annual report?

Yes, asan employer you should includein your report the number of cases
filed, if any, and their disposal under theAct intheannual report of the organiza-
tion.

4. Inthemonth of August 2019, | wassuffering from anxiety issues
and high BPissuesas| wasalwaysscar ed to go to the office because my
manager used totouch meor passvulgar commentswhich mademevery
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uncomfortable. | had totakeanti-anxiety medicinesand sometimes| had
totakean off duetoalot of stress. Medical billsand unpaid leaves af-
fected my financesfor two months. Will thisbeconsidered under thecrite-
riaof compensation?

Yes. Under Section15 of PoSH Act thesecriteriawill be considered for deter-
mining thesumsto be paid to the aggrieved woman.

5. | wassexually harassed at my work placelast month by my man-
ager. But | wasscared tocomeforward asl did not want thewhole com-
pany toknow about it. Can | complain without thefear of gettingmy name
disclosed?

Yes. Thereisavery important provision under PoSH Act regarding the confi-
dentidity of thecomplainant and the proceedings. Breach of theduty to maintain
confidentidity isapunishableoffence.

6. | amthemanager of DL F Company and oneof my employeeshas
filed afrivoloussexual harassment complaint against measarevengeon
not receiving theemployee of theyear award. What disciplinary action
can betaken against her?

Thedatute providesfor variousdisciplinary actionslikewritten gpology, warn-
ing, reprimand, censure, withhol ding of promoation, withholding of pay riseor in-
crements, terminating her from service, undergoing acounsdling sesson etc.

7. | havefiled acomplaint against my manager for sexual harass-
ment. Theinquiry isstill pendingand | havetofacemy manager daily and
thisisextremely uncomfortablefor me. I sthereany provisonwherel can
wor k without any pay cut?

Yes, asper Section 12 of the PoSH Act, during the pendency of aninquiry on
awrittenregquest madeby you, thelnternal Committee or thelocal Committee, as
the case may be, may recommend to theemployer to—

a Transfer you or therespondent to any other workplace; or

b. Grant leaveto you up to aperiod of three months.

8. Canl filean appeal against therecommendationsof thel nternal
Committee?

Yes, asan aggrieved person you canfile an appea withinaperiod of 90 days
fromtherecommendation.
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9. Whichcourt cantry offencesunder PoSH Act?

No court inferior tothat of aMetropolitan Magistrateor adudicia Magistrate
of thefirst classshdll try any offence punishableunder thisAct.

LANDMARK JUDGMENTS

1. Vishakha v. Sate of Rgjasthan and Ors. [AIR 1997 SC 3011]
(Bhanwari Devi Case)

In 1992 alower castesocid worker for thewomen'sdevel opment programme
in Rgasthan named Bhanwari Devi whowastrying to stcop achild marriagein her
villagewasdlegedly gang-raped by fivemen of the upper-classcommunity. She
went to the poli ce station to lodge acompl aint agai nst the offendersbut no thor-
oughinvestigationwaslaunched.

Thelssueraised was, whether theemployer hasany responsibility in casesof
sexua harassment by itsemployeeor to itsemployeesat aworkplace?

The Supreme Court held that the sexual harassment of awoman at awork-
placewould beviolativeof her fundamenta rightsof gender equdity andright to
lifeand liberty under Articles 14, 15, 19 and 21 of thelndian Congtitution. The
court concluded that such anAct would be considered asaviolation of women's
humanrights

2. Appard Export Promotion Council v.A.K. Chopra[AIR 1999 SC
625]

Theallegationswhich had been madein thiscase, wereA. K. Chopra, P.S.
To Chairman, APEC had tried to assault M s. SuchitraVishnoi, Clerk-cum-
Typist physically. Thisassault isalleged to have taken placein Ta) Palace
Hotel. Theallegation wasthat Ms. SuchitraVishnoi wastakento aroomon
the pretext of taking dictation from the Chairman of the Apparel Export Pro-
motion Council. In the deposition of Ms. SuchitraVishnoi, no part of that
evidence disclosesthat A. K. Chopraeven managed to make the slightest
physical contact with thelady. The entiredepositionrelatesthat A. K. Chopra
tried to touch her.

Theinstant caseis, therefore, oneinwhichthereisno evidenceat all of any
kind of molestation or assault onthe person of Ms. SuchitraVishnoi.

The Supreme Court had held that there had to be some evidence before the
Enquiry Officer for it to cometo the conclusion that thedlegationsmadearetrue;
that such an event or athing actually happened.
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3. ShantaKumar v. Council of Scientificand Industrial Research
(CSIR) & Ors.[2018CRI L J 1697 (DEL)]

When the petitioner was working in the laboratory, the respondent en-
tered, stopped all the machines and pushed her out of the laboratory and
locked it. The petitioner alleged that the respondent used derogatory lan-
guage. The committee examined the complaint and concluded that the na-
ture of the complaint was not sexual in nature but administrative and mana-
geria. Theimpugned report was accepted by the Disciplinary Authority and
was under challenge.

A writ petition wasfiled beforethe Delhi High Court by ShantaKumar chal -
lenging the proceedings of the Complaint Committee and the order of the
DisciplinaryAuthority exonerating the Respondent of thesexud harassment charges
madeagang him.

The petitioner contended that the report of the Complaint Committeelacked
application of mind. It was contended that the respondent had touched the
petitioner’sarm and any unwel come physical contact would amount to sexual
harassment.

TheDelhi High Court held that any physical contact or advance would be
sexud harassment provided itismadeinthecontext of asexudly oriented behav-
ior. A mereaccidental touch, evenif unwe comewould not amount to sexual ha-
rassment. Intheingtant matter, theincident would not quaify assexud harassment
evenif it werederogatory in nature.

4. RuchikaSingh Chhabrav. M/s. Air Francelndiaand Anr.[2018(5)
ADR 204]

Thefactsof the casearethat RuchikaSingh Chabrajoined Air Franceinthe
year 2001 asCommercid Assstant. Shedlegesto having becomevictim of sexud
harassment by acertain employee, StanidasBrun, aFrench National, currently
serving asManaging Director of Air France, who wastransferred to Indiaas
Marketing Manager, Cargo (India, Nepal and Bhutan) in 2013. Ruchikaalleges
being harassed by Brun on multipleoccas onsand cited severd incidentssupport-
ing her averment that shewas subjected to repeated sexua advancesin spite of
her repeated or expressrefusal.

Theruling by the Delhi High Court in casewill require the companiesto
review the constitution of their Internal Complainants Committee (“1CC”").
The court held if the appointment of the external member for the | CCisnot
in accordance with the Sexual Harassment of WWomen at Workplace (Pre-
vention, Prohibition and Redressal) Act, 2013 (“PoSH Act”), the proceed-
ings so conducted by such ICC areinvalid. It isimportant that the external
member (for the | CC) appointed by a company/ employer should be an
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independent person and there should not be any conflict of interest between
the external member so appointed and other services shemay providetothe

employer.

5. PunitaK. Sodhi v. Union of India& Ors.[2010(172) DLT 409]

Dr. PunitaSodhi, ahighly qualified eye specidist, worked asAssi stant Profes-
sor in Ophthalmol ogy &t Lady Harding Medical College (LM C) under theMinis-
try of Hedth & Family Welfare(MHFW). Upon qudifying shejoined the Council
for Scientific & Industrial Research at Safdarjung Hospita wheresheeventudly
cametowork under Dr. K.RS. Malik (HOD).

That iswhere her troublesand her case began. Dr. Malik wasawarethat Dr.
Sodhi’ shusband was on an outstation job. According to her, on one pretext or
another Dr. Malik |ooked for opportunitiesto get closeto her, which included
cdling her toassst insurgerieswhenit was't required. In hisongoing attempt to
make her lifeuncomfortable, Dr. Malik adopted severa waysto harass Dr. Sodhi.
Heissued fa sememosabout her work, sought her termination, gavewidecircu-
lation of hisviewsto senior staff membersand even accused her of negligencein
the case of apatient whom she had in fact cured. In 2007, Dr. Malik clearly
crossed thelineand Dr. Sodhi filed acomplaint of sexua harassment tothe M edi-
ca Superintendent.

INn2010, theHigh Court of Delhi endorsed theview that sexual harassmentisa
subjective experience and for that reason held “Wetherefore prefer to analyze
harassment from the compla nant’ s perspective. A complete understanding of the
complainant’sview requiresan analysisof thedifferent perspectivesof menand
women. Conduct that many men consider unobjectionable may offend many
women. Men tend to view someformsof sexua harassment asharmlesssocia
interactionstowhich only overly-senstivewomenwould object. Thecharacteris-
tically maleview depictssexua harassment ascomparatively harmlessamuse-
ment. Men, who arerarely victimsof sexua assault, may view sexua conductina
vacuumwithout afull gppreciation of thesocid setting or theunderlying threet of
violencethat awomanmay perceive.”

6. MedhaKotwal Lelev. Union of India[2004AlR SCW 7454]

Thewomen’srights groups, together with others, petitioned the Court
highlighting anumber of individual casesof sexual pestering and arguing that
the Vishakha Guidelines were not being efficiently put into practice.
Thepetitioners contended that, in spite of the guidelines, women continued
to be beleaguered in the workpl ace asthe Vishakha Guidelineswere being
infringed in both substance and spirit by state functionaries who pester
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women workersvialega and extralegal means, making them suffer and by
insulting thelr pride.

TheApex Court stated, “the Vishakha Guidelines had to beimplemented
inform, substance and spiritin order to help bring gender parity by ensuring
women can work with dignity, decency and due respect. It noted that the
Vishaka Guidelines require both employers and other responsible persons
or institutions to observe them and to help prevent sexual harassment of
women.”

7. Chairman, Railway Board v. ChandrimaDas[AIR 2000 SC 988]

A writ petition wasfiled against the state and itsinstrumentality seeking com-
pensation to avictim of rape committed by itsemployees(railway employees).
The petition also sought other reliefsincluding the eradication of anti-socia and
criminal activitiesat therailway station. The Supreme Court held that, physical
violenceat the hands of government empl oyeeswho out raged the modesty of
women violatestheright to dignity of women.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

SeemaisaChartered Accountant who hasbeen working asan ass stant audi-
tor at Anand and Amar Associatesin Mumbai snce2015. C.A Manishisoneof
thedirectorsof the organization and hasawaysadvocated for the cause of human
rights. During an officid field visit to Dehradunfor 2 days, Mr. Manishfindsan
opportunity to be aonewith Seemaand makesaphysi cal advance. Despite her
protests, heforceshimsdf on her whilegivinglurid and sexudly explicit detailsof
hisrelationships, both past and present, with women. When shechagtiseshimand
threastensto make hisbehaviour public, hethrestensto destroy her career.

Mr. Manigh'sphysca advancesand sexua conversation led to harassment for
Seemaand Mr. Manishistaking undue advantage of hisposition and power.

*k*

PRACTICAL CASE SCENARIONO. 2

Seemaisadaily wagelabourer working at aconstruction site. Every day at
lunchtime, Seemasitsunder the shade of thetreeto feed her 11monthsold baby.
ShefindsManish, aworker, staring a her fromthedistance. Seemafed suncom-
fortable and asks Manish to stay away from her while she'sfeeding the baby.
However, Manish persstsand dwaysfindsaplace near her. Thegroup of fellow
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congtructionworkersnow congtantly catcal and whistleat Secemaevery timeshe
walkstheir way torefill the cement or mortar. When she questionsthem, they tell
her they areonly joking amongst themsalves.

Oqgling, stalking and gossiping against Seemacongtitutesaform of workplace
sexua harassment and can trigger symptomsof depression and anxiety among
Seema

**k*

PRACTICAL CASE SCENARIONO.3

Seemaisayoung and avery intelligent team leader working in an Insurance
Company. Seemadtaysback at work |ate oneevening with her colleague Manish
to completework for animportant presentation. Manish offersto buy Seema
dinner and later drop her home sinceit’sbeen along day. After dinner, Manish
proposesto Seemathat hewould like her to spend the night with him. Seema
refuses politely but firmly and goeshome. Next evening, Manish repeatshisre-
quest and on Seemalsrefusd, threatensher that if shedoesn’t give-in, hewill tell
everyonethat shemadeapassat him.

Manigh'sthreat to Seemathat if shedoesnot agreetohis*request’ for asexud
favour, hewill inreturn smear her character at the workplace asaperson who
wantsto use sexual favoursto her advantage constitutes quid pro quo form of
sexua harassment. Manish'sbehaviour isunwel come, sexud, and hasanegative
impact on Seema

**k*

PRACTICAL CASE SCENARIONO.4

Seemaworksinagarment factory in Nagpur. Manishis Seema’ ssupervisor,
and often triesto touch her on one or the other pretext like hetriesto touch her
hand whilesheiswritingin order to show how it’swritten. Seemaisvery uncom-
fortablewith hisbehaviour. Her colleaguesat theworkplaceridicule Seemaand
mock her for the* specia treatment’ by her supervisor. They often gossi p about
her and Manishbeingacouple.

The physica touching by Manishisundesirableand sexud innature. Thegos
sip, whichisbased on Manish'sbehaviour towards Seemaat theworkplace, is
cregting ahostilework environment for Seema

*k*
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PRACTICAL CASE SCENARIONO.5

Seemaisemployed asadomestic worker where sheisexpected to takecare
of al thehousehold ectivities, other than cooking. Most of thedays, thelady of the
houseleavesearly. Seemaisthereforeleft donein the housewithama e member
of thehousehold, Manish. SeemafindsManish constantly staring at her when heis
at homeand often wal ks around the housewrapped in nothing but atowel which
makesher very uncomfortable. On oneoccas on, whileshewasswesping, Manish
brushed hisarm againgt her butt. When she protested that shewould complainto
thelady of the house, hethreatened to accuse her of stealing, and that hewould
ensurethat shelosesher job.

Hisbehaviour occurringinamatrix of power, isunwel come, sexud and hasa
negeativeimpact on Seema

**k*%*

PRACTICAL CASE SCENARIONO. 6

Manishand Seemaarepart of abus nessdevel opment team at an organization.
Seemareportsto Manish. Manish congtantly tells Seemathat they should go out
somewhereafter work hours, perhapsfor alate-night movieor dinner. Seemais
uncomfortablebut smilesand sayssheisbusy most often. Oneday, Manishtells
Seemathat if sheturnsdown hisrequest again, her ratingswill go down at the
monthly review and shewill not receivethe empl oyee of themonth award.

Manishisusing hispower and position to get sexua favourswhich amountsto
sexud harassment.

**k*

PRACTICAL CASE SCENARIONO.7

Dr. SeemaisaNeurosurgeon at the Grace hospital. She hasrefused an offer
made by a Senior colleague, Dr. Manishfor arelationship. Dr. Seemahaskept
quiet about thisexperience, but thanksto the rumor-mongering by Dr. Manish,
shehasacquired areputation of beingawoman of ‘easy virtue' . Now few other
doctor-colleagues are subjecting her to repeated advances.

Dr. Seema srefusdl to the sexua advancesof her colleagues, leadstoher being
subjected torumors, gossip, character nation, unwelcomesaxua advances.
ThiscongtitutesHostileWork Environment form of workpl ace Sexua Harass-
ment.

**k*
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Incidentsthat occur at r etirement partiesand officesocialsor intrain-
ing arenot consider ed sexual harassment at wor kplaceasthey did not
takeplaceduringworking hours. Thestatement is

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

2. Calling a female co-worker “Sexy”, “Ravishing” or “Bomb”

a. Amountsto verbal abuse

b. Doesnot amount to verbal abuse

c. Dependson therulesof the company
d. Noneof theabove

3. Which among thefollowing amountsto sexual har assment?
a Beingforcibly kissed or hugged

b. Gender based insultsand/or sexist remarks

c. Eve-teasing

d.All of theabove

4. The Sexual Har assment of Women at Wor kplace (Prevention, Prohi-
bition and Redressal) Act, 2013 wasenacted toensure

a Safeworking spacesfor women

b. Tobuild enabling work environmentsthat respect women'sright to equality
of satusand opportunity.

c. Both (a) and (b)

d. Noneof theabove

5.What arethe power s/dutiesof thelnter nal Committee?

a Summoning and enforcing the attendance of any person and examining him
on oath;

b. Requiring the discovery and production of documents

c. Both (a) and (b)

d. Noneof theabove

6. Humiliating treatment likely to affect awoman’shealth or safety is
termed as .

a Quid Pro Quo

b. HogtileWork Environment
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c. Both (&) and (b)
d. Noneof theabove

7. Sexual harassment isdefined under of POSH Act.
a Section 2(h)
b. Section 2(b)
C. Section 2(j)
d. Section 2(n)

8. Under Section 10 PoSH Act, aggrieved women can makearequest
for .

a Mediation

b. Conciliation

c.Arbitration

d.All of theabove

9. Duringthependency of an inquiry on awritten request madeby the
aggrieved woman, thelnternal Committee or thelocal Committee, can
request theemployer to .

a Grant leaveto the aggrieved woman up to aperiod of three months

b. Grant |eaveto the aggrieved woman up to aperiod of Six months

c. Grant leaveto the aggrieved woman up to aperiod of ninemonths

d. Grant leaveto the aggrieved woman up to aperiod of ten months

10. Which among thefollowing deter minetheamount of compensation
under Section 15 of PoSH Act?

a Thementa trauma, pain, suffering and emotiona distresscausedtotheag-
grievedwoman

b. Thelossinthe career opportunity dueto theincident of sexua harassment

¢. Medica expensesincurred by thevictimfor physical or psychiatrictrestment

d.All of theabove

ANSWER KEY
1 2 3 4 5 6 71 8 9 |10
a a d C c b d b a d
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TrainingModule

IEC Material & TrainingM odule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular respons bilitiesin spreading legal awarenessabout
women & Labour laws (The Equal Remuneration Act, 1976), as a part of
Legal Awareness Programme undertaken by National Legal Services Au-
thority in collaboration with National Commission for WWomen. Resource
Personswill find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concerning women & labour laws (The Equal Remuneration Act, 1976).

Theoverall content consists of The Equal Remuneration Act, 1976 guar -
anteed to the Women Employee. Thishasbeenwrittenin aninteractive Ques-
tion Answer style, inalucid and simplelanguage.

NAL SA hopesthat the Resource Personswill be benefitted immensely by
these|EC & Training Modules.

Objective

e To give an overview of the Scheme made under The Equal Remu-
neration Act, 1976.

e Tofamiliarizethe Resource Personswith the* Equal Remuneration’
availableto Women Employees.

e Toimprovethe understanding of Resource Persons about the chal-
lenges & barrierswomen confront for the payment of equal remu-
neration to men and women workers.

e To provide guidance for the prevention of discrimination, on the
ground of sex, against women in the matter of employment and re-
muneration.

e Theparticipants (Resource Persons) will be ableto completely un-
derstand their role & responsibilitiesin spreading awareness about
equal remuneration and redressal authorities provided under the Act.
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“ | amuncompromising in the matter of woman’srights. In my opinion she
should labour under no legal disability not suffered by man. | should treat
daughtersand sons on an equal footing of perfect equality.”

- Mahatma Gandhi

THE EQUAL REMUNERATION ACT, 1976

INTRODUCTION

A civilized society isnot built on thefoundation of discrimination betweenindi-
viduasinany form. Inlight of human rightsand human dignity the concept of
justice, equality and opportunity shal beapplicableirrespective of consderation
towardsgender of thebeneficiary. Inadvertently, thishasled to acenturiesdriven
battle of gender justice and the prime contributing factor to thisstruggleispsyche
and consciousnessof society Snceancient time. Denid or limitation of equality of
rightsto women asto men isunjust and constitutes an offence against human
dignity whichincludesequd protectioninemployment and profess ond advance-
ment. Aslaw isaninstrument of social change, thegoa of achieving socid, eco-
nomic, politica equality may seemto beredity for women. With specia recogni-
tion of obligation under Universal Declaration of Human Rights(UDHR), 1948,
severd legd rightsand protections have been provided for women.

The Congtitution of Indiaemphasizesthat atrue democracy requiresnot only
equality but lsojustice. Theideaof economicjustice meansthat therewill beno
distinction between men and women from the stand point of economicvaue. It
meansequdity of rewardsfor equa work. Everyoneshould get hisjust rewardin
return of hislabour. The concept of equa pay for equal work isoneof the Direc-
tive Principlesof State Policy enshrined under Article 39 (d) of the Congtitution of
the Indiawhich envisagesthat the State shal, in particul ar, direct its policy to-
wardssecuring that thereisequal pay for equa work for both men and women.
Theprincipal impliesthat whereall thingsareequal, that is, whereall relevant
congderationsarethe same, personsholding identica posts/responsibilitiesshal
not betreated differently in matter of their pay merely becausethey belongto
different departments. Lawsrelating to equal pay, hence, deal with eliminating
such gender-based discrimination. Hence, relevance of Arts 14, 15and 16 isof
utmost importance.

The Equal RemunerationAct, 1976 wasenacted to comply with these Direc-
tivePrinciples. It not only providesfor securing equdity of statusand opportunity
by prohibiting discrimination by the state/empl oyer on groundsof gender, it also
providesfor termination of al sortsof inequditieswhichresult frominequditiesof
wesdlth and opportunity.

Whenindividuadsareentitled to thesamerights, same privilegeand sameim-
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munities& areentrusted with samenatureof respongbilities, theconcept of equality
isfairly applicable. Equality among s milarly Stuated with referenceto ressonable
restrictionsand vaid classficationisakey. Thereisawaysatendency to pay low
wagestowomenworkersascompared to menfor thesamekind of work. Physi-
ca capacitiesof menand womenmay differ. Socid, economic, religious, domes-
tic aspectsof women'’slife may serve asobstaclesbut | egidative approach to-
wardswomanshd | dwaysamat dueimplementation of conditutiona goasEqud
RemunerationAct, 1976 iswithout any doubt agreat initiativetaken by the Gov-
ernment to addressthisimportant issue of gender equdlity.

Labour Reforms
The Code onWages, 2019 ama gamate, s mplify and rationalizetherelevant
provisonsof thefollowingfour centra labour enactmentsre ating towages, namdly:

(@ ThePayment of WagesAct, 1936;

(b) TheMinimumWagesAct, 1948;

(¢) ThePayment of BonusAct, 1965; and
(d) TheEqud RemunerationAct, 1976

+ What istheobject of theAct?

Theobject of thisActisto providefor the payment of equal remuneration to
men and womenworkersand for the prevention of discrimination, ontheground
of sex, againg womeninthe matter of employment and condition of employment
such asremuneration, promotions, trandfersaswel| astrainings, welfareschemes:
bonus, provident fund, gratuity, pension, and annud increment and benefits weekly
holiday, earned |leave, casud leave, maternity leave, medicd leave, insuranceagainst
accident.

+ Whatis“Remuneration” accordingtotheAct?

Remuneration meansthebas cwageor sdary and any additiona emoluments
whatsoever payable, either in cash or inkind, to aperson employed in respect of
employment or work donein such employment, if thetermsof the contract of
employment, expressor implied, werefulfilled.

+ Whenit can besaid that “ work of amilar nature’ isdoneby women
& men?

Work of asmilar nature meanswork inrespect of whichthe skill, effortsand
responsibilitiesrequired arethe same, when performed under ssimilar working
conditions, by aman or awoman and thedifferences, if any, between the skill,
effort and respongbility required of aman and thoserequired of awoman arenot
of practica importancein relation to thetermsand conditionsof employment.
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+ What arethegeneral causesof discrimination?

Petriarchal approach

- Socioeconomic background of awoman

Prgjudicesand stereotypes

- Traditiond job evauation methods

Remunerationsysems

- Condderation of woman'sincomeasmere supplement tomale'sin-
come

+ Important Provisions

Poor Bargaining/ negatiating power
Ignorance and Lack of awareness about thelaw

Sr.No. Provison Nominal Heading

1 Section4 Dutyofemployertopayequal remuneration
tomenandwomenworkersforsamework
orworkofasimilarnature

2 Section5 Nodi scriminati ontobemadewhilerecruiting
menandwomenworkers

3 Section 6 Advisorycommittee

4 Section7 Powerof appropriategovernmenttoappoint
authoritiesforhearinganddecidingclaimsand
complaints

5 Section8 Dutyofempl oyertomaintai nregi ster

6 Section9 Ingpectors

7 Section 10 Pendlties

8 Section 11 OffencesbyCompanies

9 Section 12 Cognizance& trialofoffences

10 Section 14 Powerof Central Governmenttogive

directions
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+ What istheprocedureof taking cognizanceunder the Equal Remu-
neration Act, 1976?
According to Section 12 of the Equal RemunerationAct, 1976, no court infe-
rior tothat of:
ad MaetropolitanMagidrate;
b) Judicid Magidrateof theFirst class,
shall try any offence punishableunder thisAct. No court hastheauthority to
take cognizance of any of an offence punishableunder thisAct except: -
a Thecourtinitsownknowledge;
b) A complantismadeby the gppropriate Government or an officer autho-
rized by itinthisbehaf;
€) Anaggrieved person makesacomplaint of an offenceunder thisAct;
d) A complaintismadeby arecognized wefareingtitution or organization.
Insmplewords, the power of taking cognizanceiswide. It can a so betaken
suo motu by the court.

+ What arethedutiesof theemployer sunder theEqual Remuner a-
tionAct, 1976?
Under Section (4) of theact thedutiesof theemployersareasfollows: -

a Noemployer shdl pay to any worker, employed by himin an establish-
ment or employment, remuneration, cash or inkind at rates|essfavor-
ablethan those at which he paysremuneration to theworkers of the
oppositesex for performing the samework or work of asimilar nature.

b) Therate of remuneration of any worker will not bereduced to avoid
complyingwith Section4(1).

©) Inrespect of any establishment, therates of remuneration payable be-
forethe commencement of theAct for men and women for sameor
samilar naturework isdifferent only ontheground of sex, thenthehighest
of therateswill be payable after the commencement of theAct.

+ What will happen if thereisan inconsistency between the Equal
Remuneration Act, 1976 and any other statute? What shall prevail?
According to Section 3 of the Equal RemunerationAct, 1976, thisAct shall
havean overriding effect onthefollowing: -
a Anyotherlaw;
b) Anyaward (arbitral or otherwise)
C) Agreement or contract of service (Whether madebeforeor after thecom-
mencement of thisAct)

Knowledge Partner : All India Reporter Pvt Ltd




306 Wbmen & Labour Laws

+ WhoimplementsTheEqual Remuneration Act, 19767?

L abour being the subject matter of concurrent list under Schedule V11 of Indian
Condtitution, theenactment & implementation of Equal RemunerationAct, 1976
isdoneby the Central Government & the State Government, subject to certain
mattersbeing reserved for the Centre.

+ What istheprocedurefor implementation of theprovisonsof Equal
Remuneration Act, 1976 by the Central Gover nment?

Theenforcement of Equal RemunerationAct, 1976i1sentrusted tothe Chief Labour
Commissioner (Central) who headsthe Central Industrial RelationsMachinery
(CIRM).Anemployment carried on by or under theauthority of the Central Gov-
ernment or arailway adminigiration, or inrelaiontoabanking company, amine, oil
field or mgor port or any corporation established by or under aCentral Act.

+ Howaretheprovisionsof Equal Remuneration Act, 1976 imple-
mented by the Sate Gover nment?

Theenforcement of the provisionsof the EmployeesRemunerationAct, 1976
isdoneby theofficia sof the State L abour Department in the case of employ-
mentswherethe State Government isappropriate authorities. The Central Gov-
ernment monitorstheimplementation of theprovisonsof the Equal Remuneration
Act, 1976 by the State Governments.

+ Whicharetheauthoritiesappointed for enforcement of provisons
of EmployeesRemuneration Act, 19767

a Chief Labour Commissioner (Centra) who headsthe Central Industria
RdationsMachinery (CIRM).

b) Labour Enforcement Officersasingpectors—Compliance by employers

¢ Asssant Labour Commissioners—hearingoncomplaints

d) Regiond Labour Commissoners—Appd|ateauthority for Assstant L abour
Commissoners

+ What istheroleof theAdvisory Committee?

A Centra Advisory Committee hasbeen set up at the Centre under theAct to
advisethe Government on providing increasing empl oyment opportunitiesfor
women and generdly reviewing thestepstaken for effectiveimplementation of the
Act.

+ What areoffencesand penaltiesunder theact:
1. Employer omits/Failsto maintain register/Producetheregister and other
relevant documents/Give evidence/Giveany information: Maximumfine

Rs10,000 OR Maximum Imprisonment: 1 month or Both.
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2. Employer Makes: Any recruitment in contravention of provison of The
Equa RemunerationAct, 1976, Any payment of remuneration of unequal
ratesfor samework or work of smilar nature/Any discrimination between
men and womern/An omissionto carry out directionsmade by the appro-
priate Government— fineRs. 10,000 to Rs. 20,000 OR Imprisonment : 3
Monthstol year or Both (Note : Maximum period of 1 year shall be
replaced by 2 yearsfor the2nd, 3rd& 4th offence)

3. Failureto producetheregister or any other documentsor to give any
information to the L abour Inspector- Fineupto Rs500

+ Canacompany commit an offenceunder theEqual Remuner ation
Act, 197671 yes, what istheliability of thecompany and itsofficer s?

Yes, acompany can commit an offence under the Equal RemunerationAct,
1976. Itisgiveninsection 11 of theAct. Thefollowingistheliability: -

a  Every officer whowasin chargeof thecompany; or

b. Every officer who wasrespons bleto the company;

For the conduct of the businessof thecompany (at that time), will beheldtobe
guilty of theoffenceand shdll beliableto beprocesding againg. Thereisanexception
clauseatachedtoitaswdll. If theofficer or the person respons bleprovesthat: -

a Theoffenceor theact wascommitted without hisknowledge; or
b. He/shehad exercisedal duediligenceto prevent thecommission of such
offence.

If theofficer provesany of theabove, heshal not beliable. Theabove provi-
sionisintunewith the principlesof natural justice which statesthat aperson
cannot be held responsiblefor an act which hedid not know of or did hisbest to
preventit.

Whenitisproved that the offence was committed in the consent or plotting of
thefollowing: -

a Director
b) Manager
0 Secretary
d) Any other officer of thecompany
then such person shall beliableand proceeded against and punished accordingly.

+ ISERA 1976 prgudicial totheinter est of employer ?

No, thelegidationisabeneficia legidation and doesnot affect therights of
employer at al. Employer isentrusted with thefulfillment of hissocial and legal
responsibility towardsworker, women in particular and society at large. Non-
complianceof provisonsshd| giverisetocrimind ligbility.
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FORM B: CLAIM UNDER SECTION 7(1)(b) OF THE EQUAL REM U-
NERATIONACT, 1976

CLAIM UNDER SECTION 7(1)(b) OF THE EQUAL REMUNERATION
ACT, 1976

(Tobesubmittedintriplicate)

[Rule4(1)]

To

Theauthority appointed under sub-section (1) of section 7.
A Petitioner(s)

................................ Full address

Versus

B Opposite party

s Full address

The petitioner(s) above named states/ sateasfollows: -

(1) The petitioner(s) was / were / is / are employed
from...... to...... &......(category)in....... (Nameof theegtablishment) of Shri
IMesSIS.....c.cvvvnnnnnn. (Nameof theemployer and address).

(2) Theopposite party isthe employer within themeaning of clause () of sec-
tion 2 of the Equal RemunerationAct, 1976 (25 of 1976).

(3) Thepetitioner(s) was/ were/ has/ have not been paid wagesat ratesequal
tothose of workersof the opposite sex for the samework or work of asmilar
nature for the period from..........ooo L

(4) The petitioner(s) was/ were/ has/ have been paid wages at the rate of
....... Whereasworkers of the opposite sex for the samework or work of a

smilar naturewerepaid/ havebeenpada therateof .................. duringthe
said period.

(5) Thepetitioner(s) estimates/ estimatethevaueof rdief sought by him/themat
Rs...[Rupess.................. (inwords)]

(6) Thepetitioner(s), therefore, prays/ pray that the authority may bepleasedto
decidetheclaim set out above and pass such order or ordersthereon asit may
deemfit and proper.

(7) Thepetitioner(s) begs/ beg leaveto amend or add to or makedterationsin
thepetition, if and when necessary, with the permission of theauthority.

The petitioner(s) does/ do solemnly declarethat thefactsstated inthispetition
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aretruetothebest of his’her/their knowledge, belief and information.
Signature(s)/thumbimpression(s) of the petitioner(s)

| havebeenduly authorizedinwritingby....... [hereinsartsthenameof worker(s)
to appear and act on his/ her / their behalf ]

Signatureof thelegal practitioner/officia of aregistered Trade Unionduly au-
thorized

Saion

Dae

+ Whoisempowered tomakerulesunder theEqual Remuneration
Act, 19767?

The Central Government has been given the power to makerulesfor making
thisAct moreeffective. It can do so by issuing anatification. Insmplewords, the
power to makerules hasbeen delegated by thelegidatureto the Central Govern-
ment

Therulemust belaid, assoon aspossble, beforethe Rgya Sabhaand theL ok
Sabha, whilethey arein sesson. TheLegid aturemay accept, rétify therule, reject
it completely or modify it accordingly. After such acceptance, rg ection or modifi-
cation, theaccepted, rejected or themodified ruleshdl only apply. Thisprovison
has been added to put acheck on the del egated powers of the Central Govern-
ment and isnot abused.

+ Towhich special casestheEqual Remuner ation Act, 1976 doesnot
applyto?
Section 15 of thesaid Act atesthat nothing giveninthe Equa RemunerationAct,
1976 shal beapplicableto: -
ad Wherecertaintermsand conditionsare madeto comply withthere-
quirementsof any law for giving specid trestment towomen; or
b) Giveany specia treatment accorded to women in connectionwith: -
I. Thebirth or expected birth of achild; or
il. Thetermsand conditionsrelating to retirement, marriage or degth
or to any provision madein connection with theretirement, mar-
riageor desth
Insmplewords, wheretheabove mattersarededlt with, the Equal Remunera-
tionAct, 1976 does not apply. It pavesway to any other law or contractual
obligation.
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+ What aretheconsequencesin caseany employer failsto comply
with thenormsprovided under theAct?

In case, any employer faillsto comply with thenormsprovided under Section
100of theAct which specifiesthefollowing:-

Failstomaintainaregiser;

Failsto producetheregister when required,

Refusesor omitsto giveevidenceasper requisitions;
Refusestogiveany information;

Makesany recruitment in contravention of theprovisionsof thisAct;
Makes paymentsat unequd rates;

Makesany discrimination onthebassof sex;

Failsto carry out any direction asmentioned intheAct;

Then, theemployer shall be punishablewith at least afine of 10,000, which
may extendtill 20,000 or imprisonment, not lessthan 3 months, which may extend
to oneyear. In case of morethan one offence, the punishment will increase, ac-
cordingly.

SQ@ O Qa0 T

FORM A: - COMPLAINT UNDER CLAUSE 7(1)(a) OF THE EQUAL
REMUNERATIONACT, 1976

COMPLAINT UNDER CLAUSE 7(1)(a) OF THE EQUAL REMUNERA-
TIONACT, 1976

[Tobesubmitted intriplicate] [Rule3(1)]

To

Theauthority appointed under sub-section (1) of section 7.
..................................................... (Address)
A Complainant(s)
.................................................. Full address

Versus

B Opposite party
................................................... Full address

The complainant(s) begs/ beg to complain that the opposite party hasbeen
guilty of acontravention(s) of the provisionsof the Equal RemunerationAct,
1976 (25 of 1976) asshown below:-

[Hereset out briefly the particul ars showing the manner inwhich thealleged
contravention(s) has/ havetaken place and the grounds supporting the com-
plant.]

The complainant(s) accordingly prays/ pray that the authority.......... may be
pleased to decide the complaint set out above and pass such order or orders
Knowledge Partner : All India Reporter Pvt Ltd




Wbmen & Labour Laws 311

thereon asit may deemfit and proper.

Thenumber of copiesof thecomplaint (alongwithitsannexures) asrequired
under sub-rule (1) of rule 3 of the Equal Remuneration Rules, 1976 aresubmit-
ted herewith.

The complai nant(s) does/ do solemnly declarethat thefactsstated inthiscom-
plaint aretruetothebest of his’her/their knowledge, belief andinformation.

Signature(s) / thumb impression(s) of thecomplainant(s)
| havebeenduly authorizedinwriting...................

by [hereinsert the name of theworker(s)], to appear and act on his/her/their
behdlf.

Signatureof thelega practitioner/officid of aRegistered Trade Unionduly au-
thorized
Sation

Dae

FAQs—REALITY CHECK

1. I amawoman, employed asaclerk at a School, thereisadispar-
ity of Rs. 1000in payment paid to meascompar ed to my colleaguewho
alsojoined at thesametimeasmewhilethenatureof dutiesand respon-
sibilitiesaresame. Whether theEmployer isliableto pay methesame
amount?

Yes, anemployer isresponsiblefor Payment of equal wagesto themaleand
femaeworkers, performing the samework or work of asmilar nature.

2. Isitadvisabletoapproach asocial worker in casel need help tofile
complaint?

Yes, asocia worker or any welfare organization can help youto fileacom-
plant.

3. Wheretofilecomplaint against theemployer ?

Complaint can be madeto the Judicial Magistrate First Classor asotothe
Authority established under thisAct or any socid welfare organization or for that
meatter.
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4. What istheremedy toworker in caseof denial of payment of wages
by employer duetonon-enrollment of nameof said worker inregister ?

Every employer should maintaintheregister. It ismandatory under thisAct.
Suchworker shdl canfileacomplainttotheMagistrate.

5. Husband and wifeboth work at the construction siteand areen-
gaged in similar work. But husband ispaid Rs.200& | am paid Rs.150as
daily wage. Preliminary questioning by wor ker toemployer revealed that
gender isabasisfor such disparity.

Anemployer cannot discriminate onthe basisof sex. Wife-womanworker is
a so entitled the same amount ashusband. She canfileacomplaint & employer
will bependizedforit.
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LANDMARK JUDGMENTS

1. Mackinnon Mackenzieand Co. Ltd.v.Audrey D’ Costa[AIR 1987
SC 1281]

Under thegivenAct, the phrase” Samework or work of asimilar nature” is
used. It causes plenty of confusionand henceleadstollitigation.

The Supreme Court clarified the meaning of the phrase. When it hasto be
checked whether aparticular work isthesameor similar to other work, it can be
determined onthethreeconditions:

a TheAuthority hastotakeabroad view of thesmilarity;

b) TheAuthority hasto check whether thedifferenceinwork isof practi-
ca importanceor not;

¢) Thedifferencebetweentheworksmust bepractical and not theoretical .

2. Sateof West Bengal v. Madan Mohan Sen [1994ALL MR Online
262 (SC)]

Themainissue, inthiscase, wasthedifferencein pay between* Agragamies’
andfirefighters. Agragamiesarethecivil emergency saff. They usudly arewomen.
Frefightersareusudly men.

The Supreme Court held that even though theacademic qudificationsand phys-
ca requirementsaresimilar for both thejobs, it cannot be said that they perform
smilar duties, functions, and responsbilitiesasfiremen. Therefore, thesamescde
of pay cannot be granted to both of them. Thereisasignificant differenceinthe
work they do, and so the pay-scale cannot besmilar.

3. Smt.BimlaRani and other sv. AppdlateAuthority Equal Remuner a-
tion Act, 1976 [2005 (104) FL R 34]

Inthiscase, theissuewasregarding differencein pay between the* Packing
Cleaners and ‘Packers.” Theformer were usually women and the latter were
usudly men. Thedefendant employer said that theeducationa qudificationwas
different thework and their designationwasd so different.

TheDehi High Court said that the desi gnation and name of the post wasabso-
lutely irrdevant. Themainissuewill waysbethe nature of thejob. It washeld
that the nature of thejob issimilar between both the Packers and the Packing
Cleanersand thereforeequa pay must begiventothem.

4. Air IndiaCabin Crew Association v. YeshawineeM er chant and oth-
ers[AIR 2004 SC 187]

Inthiscase, it washeld that compul sory retirement of air hostessand theoption

togofor ground dutiesuptotheageof 58 yearsisnot violative of section5 of the
Equal RemunerationAct, 1976.
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A servicecondition giving aspecid trestment towomenissaved by Clause(a)
of section 15 of the Equal RemunerationAct. Theterm and condition of age of
retirement settledin courseof industrial adjudication by ar hostessesthroughtheir
associationsisatermand condition of their employment fixed in accordancewith
the adjudicatory machinery providedin Industria Law. It givesthem aspecia
treatment asfound by themto befavorableto them.

It washeld that thereisnothing objectionablefor theair hostessto agreefor a
lower retirement agefrom flight dutieswith theoptionfor ground dutiesafter the
ageof 50 yearsuptotheageof 58 years.

5. Air Indiav. Nagesh Meerza[AlIR 1981 SC 1829]
Itwasheldinthiscasethat section 16 clearly authorizesrestrictionsregarding
remuneration to be paid by theemployer if adeclaration under itismadeby the
appropriategovernment that theresha| beadifferencein remuneration payableto
themen and women based on afactor other than sex.

6. DharwadaDist. PWD EmployeesAssn. v. Sateof Karnataka[AIR
1990 SC 883]

Inthiscase, it washeld that the Equal RemunerationAct, 1976 isenacted for
thepurposeof payment of equa remunerationto men andwomenworkersfor the
samework or awork of asgmilar natureand for the prevention of discrimination
ongroundsof sex.

7. Mrs Raghubansv. Stateof Punjab [AIR 1972P & H 117]

Inthiscase, agovernment order which declared women asineligiblefor the
post of awork inamen’'sjail washeld not violative of Article15(1) of the Consti-
tution which doesnot permit discrimination of theground of sex, for thereason
that if awoman wasemployed asawarden, her position would becomeworst
and hazardouswhileensuring and maintaining disciplineover habitua offenders
keptinjall. Itissubmitted that thisdiscrimination seemsto be reasonable because
itinvolved thephysca safety of woman.

8. Govt.of A.P.v.P.B.Vijay Kumar [AIR 1995 SC 1648]
Hon' ble Supreme Court upheld the congtitutiona validity of sex-based reser-
vationinthepublicemployment.

9. Sateof U.P.v.J.P.Chaurasia[AlIR 1989 SC 19]

Hon'’ ble Supreme Court held that different scale of pay inthe same cadre of
person doing similar work can befixed if thereisadifferencein the nature of
identical work. Work doneand differenceasregardsto rdliability and respong-
bility.
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10. K.R. Gopinath Nair v. Senior I nspector cum SalesTax Officer of
Cooperative SocietiesLtd. [AIR 1987 Ker 167]

KerdaHigh Court upheldthecondtitutiona vaidity of theprovisonsof Section
28A of KerdaCo-operative SocietiesAct providing for reservation of seatsfor
womeninthecommittee of every society, theKeralaHigh Court said that specid
measuresfor women havebeen recognizedinArticle 15 read with Article 38 of
the Condtitution.

PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1
Geetaaged, 25 years, isemployed in afactory along with 3woman and 10
maleworkerswhered| of them perform similar nature of work. Andthe Equal
RemunerationAct, 1976 isapplicable. Irrespectiveof this, Geetaand the other 2
women are paid considerably lessthan the other 10 men. What aretheremedies
availablewith Geetaand the other two women?

Answer: Thefirst remedy they haveisto reach out totheemployer andexplain
tohimthequandary. Itisawayshbetter to handlethestuationinterndly thanreaching
out tothecourts. If theemployer refuses, thenfollowing remediesareavailable
withthem: -

a Fileacomplant withthe Metropolitan Magistrate/dudicid Magistrate

First Classof that areg;

b) Fileacomplaint to the I nspector appointed by the A ppropriate Gov-
ernment, if any.

o) Fleacomplant withtheAuthority gppointed by the gppropriate Gov-
ernment under section 7.

d) Fileacomplaint with the National Human RightsCommission.

*k k%

PRACTICAL CASE SCENARIONO.?2

Aishwaryaisawomanwhoisworking asan accountant in aprivate manufac-
turing firm. Theemployer only maintainstheregister and accountsdigitally. He
doesnot maintain offlineregisters. Thetime, origin, destination, date, etc. arenot
recorded and cannot bereferenced later. What remediesdoesAishwaryahave?
Answer: According to section 8 of the Equal RemunerationAct, 1976, every
employer isentitled to maintain such registersand other documentsinrelationto
theworkersemployed by him asmay be prescribed. But the above section can
beread with section 7 of thelnformation Technology Act, 2000. Asper theafore-
mentioned section, if recordsaremaintained e ectronically, therequirement issat-
isfied. But, asthetime, origin, destination, date, etc., are not properly recorded,
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theemployer hasdefaulted under Section 8, and therefore, Aishwaryahasthe
right tofileacomplaint.

*kk*k

PRACTICAL CASE SCENARIONO.3
Arundhati isateacher inapre-primary private school. Thereisanother male
teacher appointed. Both of them have similar work. Arundhati ispaid lessas
compared to the maleteacher. She complained about thisto theemployer. The
employer said that themal eteacher isaMagter in Education (M Ed), and Arundhati
isonly Bachelor in Education andisal so moreexperienced. What remediesdoes
Arundhati have?

Answer: Arundhati doesnot haveany remedy asthe maecandidateismore
qudified and experienced and thereforeentitled to higher pay. Thesamewasheld
inthe Government of West Bengal v. Tarun Roy [(2004) 1 SCC 347].

*kk*k

PRACTICAL CASE SCENARIONO.4

Preety and Shivam are gppointed asreceptionistsinan office. They arepaid Rs
15,000 per month. But Shivamisgiven aquarter to stay, and the company di-
rectly payshistransport bills. Preety approachesthe employer, but theemployer
dismissesher, sating that they are paid equaly, and he hasnot brokenany law. Is
theemployer correctin hisassumption?

Answer: No, theemployer iswrongin making hisassumption. According to
section 2(g) theremuneration includesmonetary aswell asany other additional
emolumentswhatsoever payable, eitherincash or inkind. Asgiving aquarter to
liveand payment of transport billscomesunder theterm ‘kind’, theemployer is
breaching theprovisonsof theEqua RemunerationAct.

*k k%

PRACTICAL CASE SCENARIONO.5

Shwethaand Arun areamarried couple. They aregppointed asjourndistsina
leading newspaper agency. Thereisasgnificant differencein pay betweenthem.
What offense hastheempl oyer committed?

Answer : Assuming both Shwethaand Arun have similar nature of work, the
employer hasinfringed section 5 of the Equal RemunerationAct, 1976. Theem-
ployer ispunishableunder section 10 (2) (a), for which the punishment isfine
which shdl not belessthan Rs 10,000 but which may extend to Rs20,000 or with
imprisonment for aterm which shall not belessthan 3 months but which may
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extend to oneyear or with both for thefirst offense, and withimprisonment totwo
yearsfor the second and subsequent offenses.

*kk*k

PRACTICAL CASE SCENARIONO.6

Vidhyaworksasan engineerinalaw firm. Sheispaidfar lessascompared to
other engineers. The employer dismissed her when shetook that complaint to
him. CanVidhyahavetheemployer arrestedimmediately?

Answer: No, Vidhyacannot havetheemployer arrested asall the offenses
mentioned inthe Equal Remuneration Act, 1976, are bail able and non-cogni-
zable. Itisgiveninthe Codeof Criminal Procedurethat if any offensefor any
other Actsispunishablewithimprisonment for lessthan 3yearsor withfineonly,
thenthe offense shdl benon-cognizableand bailable

*kk*k
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1

3
b)
©)

d)

isempower ed to take cognizancefor the of-
fencesunder theEqual Remuneration Act, 1976.

Metropolitan Magidrate
Judicid MagigrateFirst Class
Both (a) and (b)

Noneof theabove

Equal Remuneration Act, 1976 isapplicableto
Every fectory

Evayfine

Every plantation

All of theabove

iIsthe maximum imprisonment that can be
awar ded under theEqual RemunerationAct, 1976.

2years

lyear

6months

3months

The Equal Remuneration Act, 1976 is applicable to

Compary

Partnership

Limited Liability Partnership
All of theabove

TheJMFC or theM etropolitan M agistr ate can take cognizance
of theoffence .

Suomoto

Complant madeby theA ppropriate Government
Complaint madeby theaggrieved person

All of theabove
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6. isempower ed tomakerulesunder theEqual
RemunerationAct, 1976.

a StateGovernment

b) Centrd Government

C) Appropriate Government
d) Any of theabove

7. Nature of the Equal Remuneration Act, 1976 is

a Overidingover other Acts
b) Doesnot overridetheother Acts

¢ Disretionary
d) Noneof theabove

8. Theoffencesmentioned intheEqual Remuneration Act, 1976 are

a Bailableand Cognizable

b) Non-bailableand non-cognizable
©) Non-cognizebleandbailable

d) Noncognizableand non-bailable

9. TheEqual RemunerationAct, 1976:

ad Extendstowholeof India

b) Extendstowholeof Indiaexcept the State of Jammu and Kashmir
¢) Extendstowholeof Indiaexcept the State of Nagaland

d) Noneof theabove

10. TheEqual Remuneration Act, 1976 isapplicableonly in the cases
wherewomen ar ediscriminated.

ad Thedaementistrue

b) Thegatementisfase

¢ Thesatement isdependent uponthe Stateinwhichthelawisapplicable
d) Noneof theabove
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ANSWERKEY
1 2 3 4 5 6 10
c d a d d b b
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About theL aw of Crimes—Crimesagainst Women
IEC Material & TrainingM odule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular responsbilitiesin spreading legal awarenessabout
combating violence against women, asa part of Legal Awareness Programme
undertaken by National Legal ServicesAuthority in collaborationwith Na-
tional Commissionfor WWomen. Resource Personswill find it asa ussful source
of information & guidance.

Themainobjective of thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shapethe opinion and enlighten the Resource Personson
ISsues concerningwomen & crimeagaing them.

The overall content discusses about the crimes against the women and
what aretheir rights. Thishasbeen writtenin aninteractive Question An-
swer style, inalucid and s mplelanguage.

NALSA hopesthat the Resource Personwill be benefitted immensely by
these|[EC & Training Modul es.

Objective

» Togive an overview of the crimesthat take place against women

« To highlight the position of women under the Indian Laws

» Tofamiliarize the Resource Personswith therightsavailableto VWomen

» Toimprovethe under standing of Resource Personsabout the challenges
& barrierswomen confront in access ng thecriminal justicesystem

« To provide guidance on waysto be carried out to enhance protection of
women against crime

L ear ning Outcome

» The participants (Resource Persons) will be ableto completely under-
gandther role& respongbilitiesin spreading awarenessabout crimesagaingt
women under Indian Penal Code,
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“ That country and that nation that does not respect women have never become great,
nor ever beinfuture”

—Swvami Vivekananda

LAW OF CRIMES-CRIMESAGAINST WOMEN

Introduction

Crimesagaing women arenot cond dered from only physca point of view but
a so sociological aspect. Therearerecordsof women raped, beaten, abducted,
and given humiliatingtreetment. WWomen have been subjected to soci o-economic
and culturedeprivationsfor such alongtimethat thereareagenerd indifference
andlack of awarenessof crimesagaingt them. At least oneout of threewomen has
been beaten, forced into sex, or abused during her lifetime, accordingto astudy
based on 50 surveysfrom around theworld.

Violenceagaing womenisnot anew phenomenon. Women have suffered the
domedtic, public, phydcd aswel asemotiona and mentd violenceaga ngt them,
whichaffectsher gatusinthe society on alarger extent. Thedatisticsof increasing
crimeaga ng womenisterrifying, wherewomen aresubjected to violent attacks
fromher cradletothegravei.e, feticide, infanticide, medical neglect, childmar-
riages, brideburning, sexua abuseof girl child, forced marriages, rapes, progitu-
tion, sexud harassment a homeaswell aswork placesetc. Indl theabovecases
woman iscons dered asaggrieved person. The advancement of technology has
changed the phase of theworld. From theinvention of computersand mobile
phonestolaptops, tablets, and smartphones, etc. technol ogy ischanging day by
day. Technol ogy hasgiven ustheconvenienceandlife. But thereisadark sdeto
it too, it hasnot changed the gatus of womaninthe soci ety. With each pass ngday
these Crimesaga ns women are ontherise. Women are subject to onlinecrudty
whichindudesthreets, salking, voyeurism, body shaming, revenge porn; child
abuseetc. thereisaninfiniteligtothesame.

Onmogt occad ons, the abuser wasamember of thewoman'sfamily or some-
oneknownto her. Social indicatorssuch asfemaleinfanticiderates, maternal
mortaity rateand overall child sex ratio bes desthe obviousgtatisticsfoundin
crimereportsaretdling sgnsof thismifit benesth theimage of anew agedemoc-
racy. TheNationd CrimeRecordsBureau publishesanannud reporttitled” Crime
inIndia’. Thereport for 2020 providesuswith thelatest gatusupdateof crime
recordsintunewiththe aboveprovisionson women-rel ated violence. A total of
3,71,503 cases of crime against women have been reported in 2020. Itisalso
timefor usto think about thepsychol ogica impact thewoman haswhen shegoes
through crimesthat arecommitted againgt her.
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No nation canbecdled asatruly devel oped nation until and unlessthewomen
inthat country felt ssfeand secure. Thesesever growingrateinthecrimesbe ng
committed againg womenin Indiaisanaarmtothe Government to makelaws
more stringent and to punish thewrong does. It iseither that we become good
citizensor it should bethat we puni shthe offender.

+ How arethewomen protected against variouscrimesin India?

A woman canbeavictim of any of the crimesmentioned under Thelndian
Penal Code, 1860, but there are certain crimesthat arespecifically against the
woman hencethey are categorized asthe crimesagainst women. Thel PC lays
downtheprovisonsto pendizethecul prit for suchha nousoffencesagang women.
Thevarioussectionsunder |PC dedingwiththesecrimesare;

o Murder, Dowry death, Abetment of Suicide, etc. (Sections302, 304-B and
306)

o Crudty by husband or hisrelatives(Section498-A)

o Rape (Sections 375)

« Attempt to commit rgpe (Section 376)

« Outraging themodesty of women (Section 354)

o Sexud harassment (Section 354-A)

« Word, gesture or act intended toinsult the modesty of awoman (Section

509)

o AcidAttack (Sections326-A and 326-B)

o Assault onwomenwithintent to disrobeawoman (Section 354-B)

 Voyeurism (Section354-C)

o Staking (Section 354-D)
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OFFENCESAGAINST MARRIED WOMAN

<4 Which actionsagainst amar ried woman aresaid to constitute an
offenceunder thel ndian Penal Code?

o Murder, Dowry Death [ Sections 302,304-B of the |PC read with 113-B of
Indian EvidenceAdt]

o Abetment to suicide[ Section 306 of | PC reed with 11.3-B of Indian Evidence
Ad]

« Crudlty by Husband or hisre atives[ Section 498-A of thel PC]

<4 What isunder stood by the Dowry System in India?

Thedowry cugomin Indiardferstothesysemwherebride sfamily givesgftstothe
bridegroom, hisparants or hisrdaivesasapre-conditionfor themarriage TheDowry
ProhibitionAct, 1961 defined theterm dowry under Section 2, whereit Satesthat
Dowry isademandfor property or ava uabdl esecurity havinganexuswiththemar-
riagei.e, itisacondderaionfromthesdeof thebride' sparentsor rd aivestothe
groomor hisparentsor re aiveof thegroom, for agreaingtomarry thebride

Dowry isconsdered amgjor contributor towardsobserved violence against
womeninindia Someof theseoffencesindudephyscd violence emationd abuses
and even murder of bridesand young girlsprior to or post marriage. The pre-
dominant typesof dowry crimesre ateto cruelty (whichincludestortureand ha:
rassment), domesticviolence(including physicd, emationd , economicand sexud
assault), abetment to suicideand dowry degth (including, i ssues of brideburning
and other formsof murder).

<+ What happens, if awoman iskilled for non-fulfillment of demand of
dowry and cruelty ismeted upon her whilesuch demandsaremade?

After marriage, somefamiliesdemand moredowry and whenitisnot fulfilled-
ether becauseof theinahility of thebride sfamily orthedenid of thebridehersdif,
thegroom and hisfamily abuseandkill thebride. Thelndian Penal Codeunder
Section 304-B of the | PC pendizesdowry degth.

304-B of IPC defines* Dowry Death’ as, “Wherethe death of awomanis
caused by any burnsor bodily injury or occurs otherwi sethan under normal cir-
cumgtanceswithin sevenyearsof her marriageand it isshownthat soonbefore
her death shewas subjected to cruelty or harassment by her husband or any
re ative of her husband for, or in connectionwith, any demand for dowry, such
death shdl becdled* dowry degth”, and such husband or rd aiveshd | bedeemed
to havecaused her death”.
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Heretheterm“Dowry” shal have thesamemeaning asin Section 2 of the
Dowry ProhibitionAct, 1961.

This Sectionwhen read with Section 113-B of thelndian EvidenceAct states
that if awoman dieswithin seven yearsof marriagedueto burnsor any bodily
injury, anditisknown or thereisan assumptionthat just before her death shewas
mentaly or phyd cally harassed by husband or her in-lawsor anyonecd osdy re-
|ated to them for extorting dowry, then such deethwill becons dered asDowry
Desth.

+What arethe necessary ingredients of the offencethat helpsin un-
derstandingwhether thedeath isadowry death or not?

In order to establish acharge under Section 304-B of thel PC, thefollowing
fiveingredientsof theoffencemust beestablished:

« Thedeath of awoman must be caused by burn or any other bodily injury,
whichwould not have causedinaroutinecourseof living

 Such deathmust occur withintheperiod of 7 yearsof marriage

o Thewoman should have been subj ected to cruelty or harassment by her
husband or any r ative of her husband

« Such crudty or harassment should necessarily bein connection with demand
for dowry

« Such crudlty or harassment isshown to have been meted out to thewoman
soon before her death

For the prosecution to provethat thewoman died under unnatura circum-
stancesand that her husband or in-lawsor hisrelativeswereinvolvedinit, the
above-mentioned i ngredi ents need to be necessarily proved.

<+ What happensif awoman isharassed for dowry and shecommits
suicide?

Suicideinduding attempt to commit suicideisnot acrimeunder Indian Pend
Code (IPC), however an abetment to commit suicideisapuni shable offence un-
der Section 306 of the lPC.

Section 306—Abetment of suicidedatesthat, “if any personcommitssuicide,
whoever abetsthecommisson of suchsuicide, shdl bepunishedwithimprison-
ment of either description for atermwhich may extendtotenyears, andshdl dso
belidbdletofine”

Section 306 when read with Section 113-B of Thelndian EvidenceAct dis-
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cussesthat whenawoman commitssuicidewithin sevenyearsof her marriageand
itisseenthat shewasharassed before her death, then it ispresumed that the
auici dewasabetted by the husband or hiscloserd ative, hencean offenceaganst
husband or relativecan beregistered.

+What aretheessential ingr edientsthat help in under sanding whether
thewoman hascommitted suicidedueto dowry harassment or not?

Toestablishan offence of abetment to commit suicidedueto dowry harass-
ment followingmust be proved;

o Thewomancommittedsuicide
« Such death must occur withintheperiod of 7 yearsof marriage

« Thewoman should have been subjected to cruelty or harassment by her
husband or any rd ative of her husband
« Suchcrudty or harassment shouldnecessarily bein connectionwith demand
for dowry
Section 306 hasawider outreach; it isimmateria under thisprovisonwhether
the harassment took place“ soon beforethedeath” or not asisapre-requisite
under Section 304-B of thePC.

<4 What isthemeaning of theterm ‘ cruelty’ meted out by the husband
or hisrelativesupon wifeduringthe cour seof their marriage?

Section 498-A of the IPC providesthat, “\Whoever, being the husband or the
relative of thehusband of awoman, subjects suchwomanto cruelty shall be
punished withimprisonment for aterm whichmay extendtothreeyearsand shall
dsobeliabletofine’.

Haboratingfurther, “ crudty” means—
o Anywillful conduct whichisof suchanaureasislikdy todrivethewomanto

commit suicide or to causegraveinjury or danger tolife, limb or health
(whether menta or physi cd) of thewoman; or

o Harassment of thewomanwheresuch harassment iswith aview to coercing
her or any person rel ated to her to meet any unlawful demand for any prop-
erty or valuablesecurity or ison account of failure by her or any person
related to her to meet such demand;

» Theexpression“ crudty” isawidetermthat includes, inflicting physical or
mental harmtothebody or health of thewoman and indul gingin acts of
harassment with aview to coerce her or her rd ationsto meet any unlawful
demand for any property or va uable security. Harassment for dowry fals
withinthesweep of later limb of thesection.
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<4 What arethecircumstancesor incidences against awifethat estab-
lish‘cruelty’?

Crudty isanessenceof Section498-A; it preventshusband or rd aive of hus-
band of awoman from subyj ecting her to crudty. Tobring out an offenceunder this
Section, theprosecution must prove:

o Tha thevictimwasamarriedlady

« That shehasbeen subjected to cruelty by her husband or therd atives of
husband

o That suchcruedty cond sted of harassment of womentoforceher for certain
demandsor

o A willful conduct by husband on hisrd ativeswhich drove her to commit
auicideor toinjurehersdf grievoudy
« Such crudty may bementd or physcd innature

Crudty isacontinuing offence. Thelaw throughthisprovisontriesto prevent
offencesba ngcommitted withinthefour walsof amatrimonid home, whereout-
Sdershaveno easy access.

SEXUAL OFFENCESAGAINSTWOMEN
<4 What ar e sexual offencesagainst women?

Sexud offencesconditutedtogether different kindof crimeswhichisaresult of
perversemind. Besdesbe ng aninhumaneact, sexud offencesaretheunlawful
intrus onontheright of privacy and sanctity of awoman. It degradesand humili-
aesawomean, afecting her physicdly, psychologicaly and socidly.

+Which actsor eventsqualify assexual har assment of women?
Following aretheoffenceswhich qua ify assexud offencesaga ng women,
o Rape[Sections375 & 376]

o Gang Rape[Section 376-D]

« Outraging theM odesty of WWomen [ Section 354]

o Sexua Harassment [Section 354-A]

« Insulting the M odesty of Women [ Section509] etc.

<4 What ismeant by Rape?
Section 375, IPC definesRape, amanissaid to commit “rape’ if he—
(a) penetrateshispenis, to any extent, into thevagina, mouth, urethraor anusof
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awoman or makesher to dosowith himor any other person; or

(b) inserts, to any extent, any object or apart of thebody, not being the penis,
intothevagina, theurethraor anusof awoman or makesher todo sowithhimor
any other person; or

(©) manipulatesany part of thebody of awoman so asto causepenetrationinto
thevagina, urethra, anusor any part of body of such woman or makesher todo
sowithhimor any other person; or

(d) applieshismouthto thevagina, anus, urethraof awoman or makesher to
do sowith him or any other person,

Under thed rcumstancesfd ling under any of thefollowing seven descriptions:

Firg,Agangherwill.

Secondly, Without her consent.

Thirdly, With her consent, when her consent hasbeen obtai ned by putting her
or any personinwhom sheisinterested, infear of death or of hurt.

Fourthly, With her consent, when the man knowsthat heisnot her husband
andthat her consent i sgiven because she bdievesthat heisanother mantowhom
sheisor bdieveshersdf tobelawfully married.

Fifthly, With her consent when, a thetimeof giving such consent, by reason of
unsoundnessof mind or intoxi cation or theadministration by him personaly or
through another of any stupefying or unwholesome substance, sheisunableto
understand the nature and consegquences of that to which shegivesconsent.

Sxthly, With or without her consent, when sheisunder e ghteenyearsof age.

Saventhly. When sheisunabl eto communi cate consent.

Explanation 1. For the purposes of thissection, “vagina’ shall alsoinclude
labiamgora.

Explanation 2. Consent meansan unequivoca voluntary agreement whenthe

woman by words, gesturesor any form of verbal or non-verba communication,
communi cateswillingnessto parti cipatein thespecific sexud adt:

Provided that awomanwho doesnot physicdly res st totheact of penetrationshdl
not by thereason only of that fact, beregarded asconsentingtothesexud activity.

Exception 1. A medical procedureor intervention shall not congtituterape.

<4 What isthelegal position of the offence of rapeafter the Criminal
Law (Amendment) Act, 2013?

TheCrimind Lawv (Amendment) Act, 2013widened theddfinition of “ Rape’ to
includeactsother than forcible peno-vagina penetration or sexud intercourse.
Theamended Section 375includes,
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« forciblepenetration by themanof hispenis,

« any part of hisbody or any object intothevagina, mouth, urethraor anusof
awoman or making her do sowith himor any other person;

« manipulaionof any part of the body of awoman so asto cause penetration
intothevagina, urethraor anusof awoman or making her dosowithhimor
any other person; and

« gpplyinghismouthtothevagina, anusor urethracf awoman or making her to
do sowithhimor any other person

Therewereother changesintroduced by the 2013 amendments, including the
introduction of sections, Ss.376-A, 376-B, 376-C, 376-D, 376-Etothe | PC.

<4 What arethechangesthat have been brought through the Criminal
Law (Amendment) Act, 2018 with respect tothe RapeL awsin India?

Thefollowing changeshavebeen brought invidethe Crimind Law (Amend-
ment) Act, 2018,

« Punishment for therape of awomanto beaminimumtenyears rigorous
impri sonment which may extend to imprisonment for life. (Section 376(1)).
Thus, thequantum of punishment hasincreased from aminimum of saven
yearstoaminimumof tenyears.

o Punishment for rape on awoman under sixteen yearsaof age hasbeenadded by
theamendment. Punishment in such caseshasto berigorousimprisonment of a
minimumtwenty yearswhichmay extendtolifeimpn sonment. (Section376(3))

« Punishment for rgpe on awoman under twel ve years of agehasal so been
added by the amendment. The punishment in such casesisdefined asa
minimumtwenty years rigorousimpri sonment which may extendtoimpris-
onment for life, or asentence of death. (Section 376-AB)

Thus, for thefirst time, death penaty has been introduced for the offence of

rape, wherethewomanisunder 12 yearsof age.

Inadditiontothis afinemay dsobelevied, whichwill bejus and reasongbleto
cover themedi cd expensesand rehabilitation of thevictim, andwill bepaidtoher.

<4 What isthemeaning of ‘Gangrape ?

A nationa outrage dueto thegang rape of amedicd student inDd hi in2012
ledtorevamping of Crimind Jugtice System. It ledto Insertion of aprovisonfor
gang rapevide Criminal Law (Amendment) Act, 2013. Asper newly inserted
Section 376-D inthe IPC, when awomanisraped by morethan one person
actinginfurtheranceof acommonintention, they commit Gang Rapeon her. The
cohes on or meeting of minds between the accused personsisanecessary re-
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quirement toestablishthejoint liability of gang rgpe.
For thisheinous crime each of the accused shdl beliablefor the offenceof rape

individudly andsha | be punished with rigorousimprisonment for not lessthan
twenty yearswhichmay extendtolifetimeimprisonment andfine.

<4 What provisionsrelated to Gang Rapehave been added vide Crimi-
nal Law (Amendment) Act, 20187

Sections376-DA and 376-DB have been added by the amendment which
ded with punishment for gang rape on awoman under Sxteenyearsand twelve
yearsreoectively.

Theminimum punishment in such caseshasbeen increased toi mprisonment of
life. However, for gang rapeonawoman under twel veyearsof age, asentenceof
death pendty can beimposed.

Inadditiontothis afinemay dsobelevied, whichwill bejust and reasonable
to cover themedical expensesand rehabilitation of thevictim, andwill bepaidto
her.

<4 How can awoman know that her modesty hasbeen outraged?

Section 354 of the | PC discusses about the outrage to the femal e modesty,
whereit statesthat, “\Whoever assaultsor usescriminal forceto any woman,
intending tooutrageor knowingittobelikey that hewill there by outrageher
modesty, shall be punished with impri sonment of either description for aterm
which shall not belessthan oneyear but which may extend tofiveyears, and shdl
dsobeliddetofing'.

Theintent of thisprovigonisto protect awoman agai ngt any sort of i ndecent
behaviour whichisoffensiveto themorality of acommon person, for example,
dapping awoman on her butt, asking her for sexud favours, disrobing her, etc.
Theseoffencesarenct againgt anindividud a onebut a o againgt thepublicmor-
dsandthesociety ingenerd.

<4+ What aretheessential characteristicsthat establish the offence of
outr agingthemodesty of awoman?

Thefollowingaretheessential of theoffence under Section 354, IPC-
« that the person assaulted must beawoman
« that accused must have used crimind forceonher

o that thecriminal forcemust havebeen used onthewomenwith anintent to
outrage her modesty.
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<4+ How istheoffenceof ‘ Sexual Harassment” defined under theCrimi-
nal Law (Amendment) Act, 2013?

TheCriminal Law (Amendment) Act of 2013 for thefirg timestatutorily de-
fined theterm “ Sexud Harassment” under Section 354-A. Thisprovisonhasits
origininthefamousjudgment of Supreme Court of IndiawhereVishakhaGuide-
linesgiven by the Supreme Court of Indiain Vishakhav. Stateof Rgasthan[AIR
1997 SC 3011] wereissued by it to prevent sexual harassment of women at
workplace.

Section 354-A providesthat aman shdl beguilty of sexud harassment againgt
womeninfollowingStuations

o Makesphysicd contact, gropesand unwe come, explicit sexud overtures
o Demandsor request for sexud favours

« Showspornography againg thewill of awoman

o Makessexudly remarksonwoman

Thisisagender specific offence whereonly aman can be punished under the
provigon.

<4 What further changeswer ebrought in thelawsgover ning sexual
har assment videtheCriminal Law (Amendment) Act, 20137

TheVishakhaCase Guiddinesa ong withinsertion of Section 354-A videthe
Crimina (Amendment) Act, 2013, led to introduction of the Sexud Harassment
of Women at Workpl ace (Prevention, Prohibition and Redressd) Act, 2013.

<+ What aretheimportant facetsof The Sexual Har assment of Women
at Wor kplace (Prevention, Prohibition and Redressal) Act, 2013 (PoSH
Act)?

ThisAct broadened theddfinition of theterm * sexud harassment’ andlaiddown
severd provisonsforitsprevention and redress:

« Provideasafeworking environment at theworkpl ace
o FormanInterna Compliance Committeeand monitor itsduties/procedures

 Organiseworkshopsfor rais hg awarenessabout rights, safety and security
of women

« Publicisethepend consequencesand pend action for sexud harassment at
workplace

« Submit anannua report on thecasesfiled, and actionstaken therein
For thefirst timein comparisonto any other law, the PoSH Act providesfor the

Knowledge Partner : All India Reporter Pvt. Ltd.




338 Wbmen and Criminal Law

protection of regul ar/temporary/ad hoc-daly wage empl oyees, whether for remu-
neration or not and can a soincdudevolunteersif need be. ThisAct also covers
domesticworkers. Hencethisnew enactment hastriedto comprenensively cover
working women fromdl the sectorsand strataof the soci ety including onesbe-
longing to organi zed aswd | asunorgani zed sectors.

<4 What isthemeaning of insult tothemodesty of awoman?

Whenanassault or crimind forceisused or exerciseuponawomanwithintent
to outrage her modesty an offence under Section 354 ismadeout. However, acts
whicharedoneintendingtoinsult themodesty of awomanwhichmay not neces-
sarily involveany phys ca advancesor actionsarebrought withinaseparate pro-
vison of Section509 of IPC.

It Satesthat, —“Whoever, intending toinsult themodesty of any woman, utters
any word, makesany sound or gesture, or exhibitsany object, intending that such
word or sound shal beheard, or that such gestureor object shdl beseen, by such
womean, or intrudesupontheprivacy of suchwoman, shdl bepunishedwithample
imprisonment for aterm whichmay extendtothreeyears anddsowithfing’.

Thisprovigontriestodeter any kind of insult to awoman’smodesty whether
by any word, gesture or act or by intruding upon the privacy of such woman.

<4 What arethenecessary requirementsto constitutean offence under
Section 509 of the |PC?

Essentid requirementsunder Section 509 of thel PC are-

o Anintentiontoinsultthemodesty of awoman;

« Theinsult must becaused @ther by intruding upontheprivacy of awomean; or
« by making any gestureor sound, uttering any word or exhibiting any object

OTHER NEWLY ADDED OFFENCESUNDER THE CRIMINAL
LAW (AMENDMENT)ACT, 2013

TheCrimind Law (Amendment) Act, 2013 wasintroduced asan aftermath of
theheinous* NirbhayaCase passedin 2013, ThisAct providesfor amendment of
Indian Pena Code, Indian EvidenceAct, and Codeof Crimina Procedure, 1973
onlawsrdatedto sexud offences. Following new offenceswereadded viathis
Ac

o AcidAttack [Sections326-A & 326-B]

o Attempt toAcid attack [326-B]
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o DisrobingaWoman (Stripping) [ Section 354-B]
« Voyeurism|[ Section 354-C]
o Stalking [Section 354-D]

<4What doesAcid Attack mean?

An acid attack isaform of violence aganst women, wherethe perpetrator
throwsacidonaperson/victiminorder todefaceor kill them. Asacid meltsflesh
and eventhebonesof aperson, it causesan unparalleled degreeof paintothe
victim and leavesher mutilated and scarred and can d so creste permanent dis-
abilitiessuchashblindness.

Despite severa instances of acid attacksin India, therewereno specificlaw
that dealt with thiscrime. Prior tothe amendmentsin 2013, such caseswere
registered under various sectionsof thelndian Pena Code (1PC) that dedt with
hurt, attempt to murder, murder and grievoushurt by corrosvesubstances.

<4 How hasAcid Attack been incor por ated videthe Criminal (Amend-
ment) Act, 20137

TheCrimind Law (Amendment) Act, 2013 incorporated Sections326-A and
326-B withanintention of creating specific providonsfor punishmentinthecase
of acid attack.

Section 326-A statesthat,” Whoever causespermanent or partial damageor
deformity to, or bumsor maimsor disfiguresor disables, any part or partsof the
body of aperson or causesgrievoushurt by throwing acid onor by administering
acidtothat person, or by using any other meanswith theintention of causingor
withtheknowledgethat heislikdy to causesuchinjury or hurt, shal bepunished
withimprisonment of either description for atermwhich shdl not belessthanten
yearsbut which may extend toimprisonment for life, andwithfine

Provided that suchfineshdl bejust and reasonableto meet the medical ex-
pensesof thetrestment of thevictim,

Provided further that any fineimposed under thissection shall bepaidto the
vidinT’

Thisprovis onfocusesonvoluntarily causing grievoushurt by usingacid. In
view of thissection, whosoever causes permanent or partial damageor burns,
digfiguresor disablesany part of thebody of aperson or causesgrievoushurt by
throwing or adminigeringacid withanintentionto causesuchinjury or hurt will be
punished withimprisonment of at |east tenyearswhichmay extendtolifeimpris-
onmentwithfine

Section 326-B hasmorelegid ativefocuson theact of throwing or attempting
tothrow acid withtheintention of causing grievoushurt. The punishment under
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thissectionisimprisonment of not |essthan fiveyearswith finewhich may extend
uptosevenyears Fineshdl bejus and reasonableto meet medica expensesfor
trestment of victim.

Theoffenceisnolonger gender-neutrd, only aman cancommit theoffenceon
awoman.

<4 What aretheguiddinesgiven by the Supreme Court of Indiain the
caseof Laxmi v. Union of India[AlR Online2013 SC 223]?

Inthiscase, theApex Court i ssued multipledirectionsincluding theonefor the
regulation of sdeof acidto Satesand UTs It prohibited over-the-counter sd e of
acid and prevented the sd e of acid to any person beow 18 yearsof age.

The Court gavepowersto the Sub-Divisiond M agigtrateto confiscate unde-
clared socksof acid and gave powersto them for suitably fining such sellers.

TheApex Court addressed the problem of compensation, whereit held that
Section 357-A of the Crimind Procedure Code providesfor thepreparation of a
schemefor providing fundsfor the purposeof compensationtothevictimor his
dependentswho havesufferedlossor injury asaresult of crimeand whoreguire
rehabilitation. The SupremeCourt further directed that acid attacksvictimsshall
bepaid compensation of at least Rs. 3 Lakh by theconcerned State Government/
UT aséaftercareand rehabilitation codt.

<4+What isunder sood by theterm “ DisrobingaWoman” (Srripping) as
per thel PC?

Section 354-B of the I PC Section penalizesthe offence of assaulting or using
crimind forceto awoman or abetting any such act withanintentiontodisrobeor
compe her to benaked, withapuni shment of not lessthan threeyearswhich may
extendto sevenyears, withafine

Section 34-B gaesthat, “ Any manwhoassaultsor usescrimina forcetoany
woman or abetssuch act with theintention of disrobing or compel lingher tobe
naked, shd | bepunished withimpri sonment of ether descriptionforatermwhich
shdl not belessthan threeyears but which may extend to seven years, and shall
dsobeliabletofine’.

Itisagender specificoffencei.e., only aman can be punished under thissection
for an offencecommitted againgt awoman. Theimmediateimplicationof thispro-
visgonisthat useof forcewith anintentiontodisrobeawoman or make her naked
will nolonger amount to outragingthemodesty of awoman, but will attractamore

stringent puni shment under thissection.
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<4 What doesVoyeurism mean?

Theword *voyeurism’ means gppeasement derived from obsarvingthegenitd
or sexud actsof others, usudly secretly. Thisprovisonisdividedintwo different
parts. Firgly, when aperson watches or capturesimage of awoman engagingin
some private act and secondly, whenthe person disseminates or spread such
images

Asper Section 354-C of the Indian Penal Code 1860, “ Voyeurismiswhen
any manwhowatches, or cgpturestheimage of awoman engaginginaprivateact
incircumstanceswhere shewould usudly have the expectation of not being ob-
served elther by the perpetrator or by any other person a thebehest of the perpe-
trator or disseminatessuchimageshdl bepunished onfirgt convictionwithimpris-
onment of ether description for atermwhich shal not belessthan oneyesar, but
whichmay extendtothreeyears, and shd | dso beliabletofine, and bepunished
onasecond or subseguent conviction, withimpri sonment of e ther descriptionfor
atermwhich shall not belessthan threeyears, but which may extendto seven
years, andshdl alsobeliabletofing’.

Theoffenceisnolonger gender-neutrd, only aman cancommit theoffenceon
awoman.

<4+ What ismeant by theoffenceof Stalking?

Saking meansthe act or instance of foll owing another person sedthily, or
following or loitering around another personto annoy or harassthat other person
or todoafurther crime.

Thedefinitionasmentioned under Section 354-D of the IPC hasbeen broken
downintoclauses, Theexd usion dauseand thefoll owing sentencehasbeen re-
moved “ or watches or spieson apersonin amanner that resultsin afear of
violenceor seriousdarm or digtressinthemind of such person, or interfereswith
thementa peace of such person, commitstheoffenceof gaking” . Punishment for
theoffence hasbeen changed; aman committing the offence of gaking would be
liablefor imprisonment up to threeyearsfor thefirst offence, and shall alsobe
liabletofineand for any subsequent conviction would beliablefor imprisonment
uptofiveyearsandwithfine

Theoffenceisnolonger gender-neutrd, only aman cancommit theoffenceon
awoman.

<+ How havetheAmendmentsto Criminal L awsproved to be benefi-
cial?
e TheCrimind Law (Amendment) A ctsof 2013 and 2018 havebrought S g-
nificant changesin thecrimind law of thecountry.
Knowledge Partner : All India Reporter Pvt. Ltd.




342 Wbmen and Criminal Law

« Theseamendmentshavetheobj ectiveof making anti-rapelavsmoresevere
0 astodecreasetherateof crime. TheseActsintendsto shid dthewomen
fromahorrifying offensei.e. sexud assault.

o Asthewrongdoing rateof committing sexua assault hasexpanded withlegiti-
matdy relative mercilessof peopleover theyearsit becameimperativeto
bringinreformsinthecrimind lawvsand protect women.

« Ealierinmog of thergpe cases, matter went unreported and thelack of legd
merit, socia reasonshasbeen the reason which created hindrancesfor the
victimtoaccessjudtice But after doing rel evant changesinthesepend laws
Government of Indiahassought to providewe farefor dl thewomenand
increased feding of safety asasteptowardswomen empowerment.

« Thetimeframeof investigation and apped, if implemented properly, can
bring down the crimerate. However, theseamendments need to be supple-
mented with other changesinthecrimind justicesysemfor overdll effec-
tiveresults.

KEY ELEMENTSOF2013CRIMINALAMENDMENTACT

S. | SECTION NATURE OFCHANGE MADE
No | INSERTED/AMENDED

1. | Sections375,376,376-A,376-B Word RAPE aubgtituted by words* SEX -
wereamended and added UALASSAULT”. Madesectionand of -
fencegender neutrd andincreasingthe

scope of the offence.
2. | Sections326-A and326-B | MakingAcidAttack agpecificoffence
|PC wereadded
3. | Sections354and 509, IPC | Punishmentswereenhanced making out-
wereamended raging modesty of women moreseriousof

fencesunder IPC

4. | Sections154,160and 161 | Moreprotectiontovictimsunder 18years
of Cr.PCwereamended andvictimsover 65years(bothmaleas
wdl asfemdevictimg)

5. | Section53-A insartedin Evidenceof character of victim or hispre-
Indian EvidenceAct viouscharacter shdl not bequestioned and
rdevant tothecase.

Knowledge Partner : All India Reporter Pvt. Ltd.



Wbmen and Criminal Law 343
KEY ELEMENTSOF2018CRIMINALAMENDMENTACT

S. |SECTION NATURE OFCHANGE MADE
No. |INSERTED/AMENDED

1. [Section376wasamended | Minimum Punishment for rgoingawomen
wasincreased from 7 yearsto 10 years.

2. | Sections376-AB and Minimum punishmentfor rgping(girfl bdow
376-DA wereinserted 12 years) and gang raping(bel ow 16 years)
was enhanced to be 20 yearswhich could
beextendabletolifeimprisonment or degth.

3. [Section376-DB was Punishment for gang raping agirl below 12|
inserted yearsof ageshd| now bepunishablewith
lifeimprisonmert.
4. |Section530of IndianEvide- | Investigationandtrid tobecompletedwithin
nceAct wasamended 2 monthsand apped sto bedisposed of f
within6é months

THINGSTODOIFYOUAREAVICTIM

<4 What can awoman do if sheisfacesany of the above mentioned
offences?

Thewoman, who facesany of the offencesas mentioned abovecanimmedi-
ady approachapolicegationandfileaFirs Information Report (FIR) against
thecul prit.

Thewomanor her guardian cand so gpproach Legd ServicesAuthorities, Non-
governmenta Organi zationor alawyer for seeking hel pin gettingjusticeagaingt
the perpetrator, asthese peoplewill help thevictim and her family by guiding
through aproper channdl.

<4+What isan FIR?

Firg Information Report (FIR) isawritten document whichisprepared when
thepoli cefird recal veinformation about thecommisson of acrime. TheFIR s
filed under Section 154 of the Codeof Crimina Procedure.

It containsthedetail sof theinformant, thedetal sof the crime, and thedateand
timeit wascommitted according totheinformant. AnFIR isthefirg Sep towards
any sort of crimind activity. It triggersthecriminal justicemachinery of the Sate
intomotion. If youwant to report acrimeandinitiatecrimina proceedingsby the
police thefirg gepistofilean FR.
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TheF R should bebased onafactua happeningtowhichtheinformantisa
witnessor should be based on someevidencewhich theinformant has. It should
not be based on vague or hearsay communi cationwhich theinformant may have
recaved.

<4Howtoreport anincident of violencetothepolice:?

o Lodgean FIR a thenearest policegtation.

« It canbefiled by thevictim, awitnesstothecrime, apoliceofficer, or anyone
who hasknowledgeof thecrime.

o OnceanFIR isregistered, thepoliceisduty boundto gart theinvestigation
of thecase.

« No policeofficer canrefusetoregister an FIR, if the offence being reported
occurred outsdetheir policestation’sjurisdiction. S’heisboundtoregister
the FIR (thisiscaled azero FIR) and forward it to the concerned police
dation.

o Forlodging FIR, information canbegiveninoraly or inwritingtothepolice
officer whowill writeitinsmplelanguageascl ose aspossibleto your own
words.

o AnFIR for any of the gender-based sexud offencesunder Sections326-A,
326-B, 354, 354-B, 370-A, 376, 376-A, 376-B, 376-C, 376-D, 376-E
or 509 of the |PC must be recorded by awoman police officer if an ag-
grievedwomang vesinformationhersdf.

o Ifthevictimismentally or physcally disabled (eventemporarily), theFIR
must berecorded at her residenceor | ocation of her choiceinthe presence
of aninterpreter/specia educator, andit must bevideo graphed.

« A copy of theFIR will be provided free of cost totheinformart.

<4+ What if thePolicer efusetoregister the FIR?

« Sendinformationabout thecrimeinwriting to the Di strict Superintendent of
Police (SP) by regigered pog, if theinformati on di sd osesthecommission of
acognizableoffence, the SPmay investigatethe caseor order investigation
by ajunior officer.

o Complaintothe Magidrateif the SPdoesnot takeaction. TheMagistrate
caninquireintothe case, or ask for aninvegtigation by the policeor any
other person ghethinksfit.

« If youareafema evictimof asexud offence, you canfilean FIR against the
policeofficer concernedfor refusd to register your complant under Section
166-A (c) of thelPC.
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o Candsofileaprivatecomplaintinthecourt of themagisrateand reques the
court directionsfor theregistrationof anHR.

<+ How ar etherightsof women protected under the Criminal Justice
System of India?

e Registeringan FIR ismandatory for thepolice

A woman canfilean FIR at the nearest police station. No policeofficer can
refusetoregister an FIR, if the offence being reported occurred outside their
policedation’sjurisdiction. Sheisboundtoregister theF R (thisiscaledazero
FR) andforward it to theconcerned policegation.

¢ Right toprivacy whiler ecor ding statement

Under section 164 of the Criminal Procedure Code, awoman who hasbeen
raped canrecord her statement beforethedistrict magistratewhenthecaseis
under trid, and no one d seneedsto be present. Alternatively, shecanrecord the
gatement withonly onepolice officer and woman congtableinaconvenient place
that isnot crowded and does not provide any possbility of thestatement being
overheard by afourth person. The copshaveto, by law, upkeep thewoman's

right toprivacy.

e Timedoesn't matter

Thepolice cannot refuseto register an FIR even if acons derable period of
timehasd gpsed s ncetheincident of rgpeor molestationtook place. If thepolice
tell youthat they can't lodgeyour FIR Snceyoudidn’t report it earlier, do not
concede.

e Complaint can befiled viae-mail

If, for somereason, awoman can’'t go to the police station, shecansend a
written complaint through anemail or registered post addressed toasenior police
officer of theleve of Deputy Commiss oner or Commissioner of Police. Thepo-
licecanthen comeover to theres dence of thevictim totake her statement.

 Police can bepunished for not lodging acomplaint

A rapevictim canregigter her policecomplaint from any police sation under
theZero FIR ruling by SupremeCourt. The Crimind Law (Amendment) Act,
2013 d sohasprovid onsfor punishment of public servantswhorefusetoregister
compla ntsof sexud assaultvictims,
Knowledge Partner : All India Reporter Pvt. Ltd.




346 Wbmen and Criminal Law

e Noarrestsafter sunset

According toaSupreme Court ruling, awoman cannot bearrested after sunset
andbeforesunrise. Evenif thereisawoman congtabl eaccompanying theofficers,
thepolicecan’'t arrest awoman at night. In casethewoman hascommitted a
seriouscrime, thepolicehavetoget it inwriting from themagi srateexplaning
why thearrest isnecessary duringthenight.

« Awoman can’t becalled tothepolicestation

Women cannot be cdled to thepoli ce station for i nterrogation under Section
160of theCrimind Procedure Code. Thislaw providesIndianwomentheright of
not being physcaly present a thepolicestationfor interrogation. “ The policecan
interrogateawoman at her res denceinthe presence of awoman constableand
family membersor friendsasper theguiddineof the Supreme Court

o Identity of thevictim of sexual offencesar e protected

Under no circumgtancescantheidentity of argpevictim bereveded. Nether the
palicenor mediacan makeknownthenameof thevictiminpublic. Section 228-A
of thelndian Penal Code makesthedisclosureof avictim'’sidentity apunishable
offense. Fxinting or publishing thename or any matter whichmay makeknownthe
identity of awoman againg whom anoffensehasbeencommittedispunishabdle This
isdonetoprevent soad victimizationor ograd anof thevictim of asexud offense
Evenwhileajudgment isin progressat the high court or al ower court, thenameof
thevictimisnotindicated, sheisonly described as*victim' inthejudgment.

o Conduciveatmospher efor women employees

Itistheduty of every employer to create aSexua Harassment Complaints
Committeewithintheorgani zationfor redressd of suchcomplaints Accordingto
aguidelineissued by the Supreme Court, and the Prevention of Sexud Harass-
ment a theWorkplaceAct, 2012 itismandatory for dl firms, publicand private,
to set up these committeesto resolvematters of sexua harassment. Itisaso
necessary that the committee be headed by awoman and compri s 50% women
asmembers. Also, oneof themembersshould befrom awomen’swel faregroup.

Thelndian Penal Codepr ovisonswith punishmentsfor women at aglance
Sections| Offence | Punishment

Section | Dowry Thisoffenceispuni shablewi th aminimum sentenceof;
304-B Degth impri sonment for sevenyearsand maxi mumimprisor-

ment forlife
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Sections | Offence | Punishment

Section | Abamentt | Read with Section 113 of thelndian EvidenceAct —

306 toSuidde | imprisonment of ether descriptionfor atermwhichmay|
extendtotenyearsand shal dsobeliabletofine

Section | Aad Imprisonment not | essthan ten yearsbut which may

326-A atack extendtoimprisonment for lifeandwithfinewhichshdl
bejust and reasonabl eto meet themedical expenses
anditshdl bepaidtothevictim

Section | Attemptto | Imprisonment notlessthanfiveyearsbut whichmay

326-B Acidattack | extendto sevenyears, andshdl dsobeliabletofine

Section | Outraging | To bepunishedwith animprisonment of not lessthan

34 theModesty | oneyear whichmay extend upto fiveyearswithfine.

of Women

Section | Sexual Ha | Rigorousimprisonment uptothreeyears, or withfine,

34-A rassment | orwithbothin caseof offencedescribedindauses(i),
(i) or (i) Imprisonment up tooneyear, or withfine, or
with bothin other cases

Section | Digrobinga | Imprisonment not lessthan threeyearsbut which may

354-B woman extendtosevenyearsandwithfine,

Section | Moyewriam | Incaseof firg conviction, imprisonment not lessthan

354-C oneyear, but which may extend tothreeyears, and
shdll alsobeliabletofine, and be punished onasec-
ond or subsequent conviction, withimprisonment of
either descriptionfor aterm which shdl not beless
thanthreeyears but whichmay extendto sevenyears,
andshdl dsobeliabletofine.

Section | Sdking Imprisonment not | essthan oneyear but which may

354-D extendtothreeyears, and shal dsobeligbletofine

Sedtion | Regpe Section 376(1) providesaminimum sentenceof seven

375 yearsof imprisonment that may extendtolifeimpris-

onmentandfine,

Section 376(2) provides punishment not lessthan ten
yearsof imprisonment but may extendtoi mprisonment|
forlifeordesthor fine
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Sections | Offence Punishment

Setion | Gayg Each of theperpetratorsshal beliablefor theoffence
376-D Rape of rgpeand shd |l be puni shedwithrigourousimprison-
ment for not lessthan twenty yearswhi ch may extend
tolifetimeimprisonment andfine

Section | Crudtyby | Imprisonment for atermwhich may extendtothree
498-A Husband or | yearsand shdl belidbletofine

hisrdatives
Section | Inaultingthe | Smpleimprisonment for aterm whichmay extendto
509 Modesty of |threeyearswithfine.

Women

FAQ's—REALITY CHECK

1.1 got my Covid-19test done, wher ethetechnician at thelab took my
vaginal swab for testing, stating that thisisthemost appropriateway of
testingfor coronavirus. | am suspiciousabout thisact. What should | do
now?

You canfileaFIR & thenearest police station, wherethepolicewill book him
under Section 354 of the IPC for outraging your modesty and for rapeunder
Section 375 of IPC asthe Lab techni cian has made grave sexua advancesto-
wardsyoul.

2. Whilegoingto amarket, two boyscame, pulled my sar eeoff, gr oped
meand ran away. | don’t know their namesbut can recognizethem by
their face. What should | do?

Youshouldimmediatdy filean FIR a the nearest poli cestation, wherethey will
be charged under Section 354 of thelndian Pena Codefor outraging your mod-
esty. Thisisacogni zable and non-bail abl e offence hencethe perpetratorswoul d
bearrested immediately oncethey arerecognized andidentified by you.

3.1 am a 24 yearsold married woman. | wasbeaten up and sent back to
my par ent’shomewithin ayear of marriagebecausel did not bringfridge
and TV asper my husband’swish. What should | do?

You canseek acivil remedy of compensation, monetary orders, residenceor-

dersand protection ordersagaing your husband andin-lawsunder the Protection
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of Womenfrom DomedticViolenceAct,2005for physcaly and mentd ly harass-
ingyoutobring dowry whileyoucandsofileanFIRunder S. 498-A of thelndian
Pend Codefor seeking crimind ligbility againg them.

4. My neighbour died within 5year sof marriage, later it wasfound out
that her sister-in-law beat her up regularly for not bringing cash and
jewdlery from thehouseof her parents. | want to know whether it wasa
suicideor murder. What can bedoneabout it?

Thisseemsto bethe caseof Dowry Degth. You should ask her guardianor next
of kintoimmediately filean HR under S. 304-B of thelndian Pend Code, asyour
neighbour hasdiedwithin seven yearsof marriage. It isamatter of investigation
whether it wasamurder or suicidedueto dowry harassment or someother reason.

5. My 2year sold daughter wastouched in-appr opriately by her male
danceteacher intheschool auditorium. What can | doabout it?

Firgly, youneedtofileawrittencomplaint infront of theschool principal in-
forming them about themis-happeningsinther school. Secondly youcanfilean
FRinthenearest police gation asthe sportsteacher hasoutraged the modesty of
thechildunder S. 354 of thelndian Pend Codeand will d sobecharged under the
Prevention of Childrenfrom Sexud OffencesAct for sexud assaullt.

6.1 ama20yearsold boy. | received inappropriate photographsof a
femalefriend from oneof my college-mates. Am | committingacrime?

Ans. No, receiving the content doesnot makeyou liable, but you should delete
themimmediatdy and not spread the photosthat you have received. You canask
your femal efriendto | odge an FIRfor voyeurism under Section 354-C of IPC.

7.1 sawmyteam leader beingcalled totheofficeconferenceroom, where
theHuman Resour ceM anager kept touchingtheteam leader continuoudy
on her shoulder and back, although | could not hear the conver sation be-
tween them. I stherealegal provision thr ough which | can sop him?

Ans: Thisisacaseof sexua harassment a work place. You caninformthe
Internad ComplaintsCommitteeformed by your organi zationfor redressa.

8. My in-lawshavebeen ver bally abusingmeand not lettingmegoto
my parent’shomesincelast oneyear asthey havenot given 10 Tolasof
goldinthemarriage. What do| do?

Ans: You need torequest themto stop abusing youand dsolet yougotoyour
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parent’shome. Incasetheir abuse continues, you canfile an FIR against them
under Section498-A of thel PC, asyou arebeing avictim of mentd crudty. You
can aso get aprotection order under the Protection of Women from Domestic
ViolenceAct, 2005.

9. Whilecominghomefrom theschoal, | am beingfollowed by an unkown
guy, whokeepsgoing around my cycleand triestotalk tome. | am scared
of him. What should | do?

Ans: Flean FIR againg him a the nearest Police Station asheisstaking you,
whichisanoffenceunder Section 354-D.

10. My younger sster wasbullied, harassed and her clothesweretorn
outside her collegehostel 4 monthsago, when the new session of college
started. Do | haveany legal cour seafter so many months?

Ans: Yes you canether makeanoffiada complaint infront of thelnterna Com-
plaintsCommitteeof her Collegeinforming them about theincidenceor you can
filean HR a thenearest policestation against her perpetratorsastheir action of
tearing her clothesisan offenceunder Section 354-B of thel PC.

LANDMARK JUDGMENTS

1. Mukesh & Anr.v. Sateof NCT of Delhi [2017 Cri LJ 4365 SC]

Facts Thedevilish manner of gangrape, inwhich deceased wasassaullted, the
rod insertedin her private partsand the acts of the accused to destroy the evi-
dence has shocked the conscience of society.

Judgment: Accused personsfound guilty of offenceswhicharebrutd, diabolic
and barbaricinnatureand fallswithin category of rarest of rare caseshence sen-
tence of death pendty, proper.

Thiscaseisfamoudy known asthe“NirbhayaCase’. It led to national level
outrage and brought to forefront thei ssuesconcerningwomen safety inIndianin
generd and Nationd Capitd Tearitory of Delhi inparticular.

TheNirbhayacaseled toinditution of Justice JISVermaCommittesto bringin
reformsinthe Crimina Jugtice System of Indiawhichinturnledtoimpending
higorica amendmentstotheCrimina Laws Thus, cameinto beingthelandmark
2013 Criminal Amendment Act whi chincreased the scopeand theambit of the
lawsre atingto Rape, consent, Concept of who should beconsdered as Juvenile,
EvidenceAct, Crimind Procedure Code.

The concept of Zero FIR wasintroduced by this Committee. ZeroFIR isa
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way by whichthevictim canlodgeaF R inany policestationirrespectiveof the
barriersof jurisdiction. The policeofficer under thisprovisonisduty boundto
lodgethecomplaint.

2. Priya Patel v. tate of M adhya Pr adesh [ 2006 Cri LJ SC 3627]

Facts: Theprosecutrix wasreturning homeafter her gportsmeet andthehus-
band of thegppellant met her a therallway sationandtold her that her father has
sent himto pick her. Hetook her to hishouseand raped. Duringthecommisson
of rgpe, gopdllant (thewife) entered theroom and prosecutrix asked for thehelp
but instead of saving her, the appel lant d gpped her and cl osed thedoor and | eft
the placeof theincident. Theaccused husband was charged under Section 376,
| PC whereasthe appel | ant wifewas charged for commission of offence punish-
ableunder Section 376(2)(g), | PC.

Thegppdlant wifechdlenged thelegdity of thechargeframed againg her un-
der Section 376(2)(g), 1PC on theground that s nce awoman cannot commit
rapeand so cannot be convicted for commissonof ‘ gang rape’.

Judgment: Thecourt hed that awoman cannot said to havean intentionto
commit rape. Therefore, the gppel lant cannot be prosecuted for dleged commis:
son of an offence punishableunder Section 376(2)(g).

3. Tukaramv. Sateof Maharashtra[ AIR 1979 SC 185]

Facts Mahura aHarijangirl devd opedintimecy withaboy,Ashoka Her brother
lodged areport inthe Police Stationthat M athurahad been kidnapped by Ashok.
After sometime, M athurawas brought tothe Police Station and datement wasre-
corded. Since itwaslatea night, sothereweretwo congabl es(gopel lants) present
a thepolicedaionat thetime. Theagppd lantsasked M ahurato Say a thepolice
gation and asked her companionsto wait outside. One of theappel lantstook her
into thewashroom and light atorch focusing on her private partsand thereafter
dragged her and rgped in spiteof her protests. Then, the other gppe lant cameand
wanted toragpe her but couldn’t ashewashighly intoxicated. Snce, dl thelightsof
thepali cegaionwasoff and nothingwasvis ble, thecompanionsof Mathuracd led
her nameand shortly afterwards, M athuraemerged out of the policegstationand
aleged that oneof the congableshad raped her. The crowd becameaggressveand
30, her FIRwasl odged on behdf of her statement. Doctor’ sreport Sated thet there
wasnoinjury onthebody of Mathura. Her hymenreved ed ddruptures Theagppd -
lants contended that since therewas no direct evidence about the nature of the
consent of thegirl tothealeged act of sexud intercourse, it canbeinferred fromthe
availabled rcumatancesthat shedidthiswithher passvesubmission.

Judgment: Thecourt heldthat nomarksof injury wasfound onthebody of the
girl after theincident and thisindi catesthat theintercoursewasapeaceful affair
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and thestory made by the girl wasfictitious. Therefore, no offenceisbrought
agang thegppdlants.
Thiscaseispopulaly knownas‘ MahuraRape Case . After thiscase, it was

interpreted by theApex Court in many casesthat to congtitutetheoffenceof rape,
itisnot important that theremust besomeinjury onthe body of thevictim.

4. Rupan Deol Bajaj & Anr.v. K.P.S.Gill & Anr. [ AIR 1996 SC 309]

Facts: Thepetitioner wasan | ASOfficer and accused was DGR, Punjab. The
petitioner wasinvitedto aparty wheretheaccused wasd so present. Theaccused
asked the petitioner to come and sit next to him and when shewent to sit, he
pulledthechair closer to him and the petitioner wassurprised by thisact and she
pulled her chair back to origind placeand againhepulled thechair dlosedtohim.
Thepetitioner asked himtoleave but heagai n asked petitioner to accompany him
inacommanding voi ce. Shegot apprehended and frightened and immediatdy
pulled her chair back and turnedto get out. At thispoint, theaccused d apped the
butt of thepetitioner inthe presenceof dl theguestswhichwasvery embarassng
for her. Shefiledan FIRagaingt him.

Judgment: TheHigh Court quashed the FIR and held that theact was covered
under Section 95, IPC.

The Supreme Court disagreed withtheHigh Court and held that quashing FIR
isillegd and Section 95, IPCisnot at al gpplicable. Thecourt further added that
whenan offencerd atesto themodesty of women, it could not betrivid under any
circumgtance. Therefore, theaccused washel d liableunder Section 354, IPC.

5.Raju PandurangM ahalev. Sateof M ahar ashtra[2004 Cri L J 1441 SCJ

Facts. Theaccused brought thevictimto the house of co-accusedonafadse
pretext. They confined her inthehhouseand brought liquor which shewasforced
todrink. Thevictim wasthen disrobed and her nude photographsweretaken.

Judgment: TheSupreme Court held that the accused wasguilty under Section
354, |PC astheir actswereaffront on the norma senseof femininedecency.

6. Sateof Punjab v.Major Singh [ AIR 1963 SC 63]

Facts: Inthiscase, theaccused had caused injuriestothevaginaof asevenand
ahdf monthsold childby fingering.

Judgment: It washd dthat theaccusedwasliablefor outragingthemodesty of
thechild under Section 354, | PC. Thecourt further added that theessenceof a
woman'smodesty isher sex. Young-old, intelligent orimbecile, avakeor deep-

ing; women possesses amodesty capableof being outraged.
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7.Laxmi v. Union of India[AIR 2015 SC 3662]

Facts A jilted neighbour threw acid onaunsuspecting girl whileshewasgoing
tohertuitions.

Judgment: The Court famoudy ordered to* Stop Acid atacks, regulateand
restrict thesaleof acid’. Further theA pex Court held that Section 357-A of In-
dian Pend Codeprovidesfor the preparation of aschemefor providing fundsfor
the purposeof compensation to thevictim or hisdependentswho have suffered
lossor injury asaresult of crimeand who requirerehabilitation. TheApex Court
direct that theacid attacksvictimsshdl be paid compensation of at least Rs. 3
Lakh by theconcerned State Government/UT astheaftercareand rehabilitation
cod.

8. Ramkripal v. State of M adhya Pradesh [2007 AIR SCW 2198]

The SupremeCourt of Indiadefined modesty by laying downthat the*essence
of awoman’smodesty isher sex’.

9. Ram Kumar v. Sateof MP[1998 Cri LJ953(M P) ]

Facts Thewifecommitted suicideafter being marri ed totheaccused for twenty
years.

Judgment: Evenwhenthewife committed suicideafter twenty yearsof mar-
riagebut thereisevidencethat prior to suicide by thewifethehusband threstened
her, forced her todivorceandtreated her with crudty itisheldthat cruel conduct
of husband provoke thewifeto commit suici de husband wasfound guilty under
section 306 of | PC.

10. Rameshwar v. Stateof Haryana[1984 Cri LJ 786 (P& H)]

Fact: Theaccused caught hold of amarried womanand tried to openthestring
of asalwar with aview tocommitting rgoe on her but being hit by thewomanwith
thekulhari hefled away.

Judgment: It washeld that he coul d not be convicted under section 376 511
ashisactiondid not show adeterminationto havesexud intercourseat dl events
andingpiteof resstance.

11. Apparel export Promotion Council v.A.K. Chopra[AIR 1999 SC
625]

Judgment: The Supreme Court of Indiahd d that an attempt to molest would
asoamount tosexud harassment. Outrageous behavior issufficient to condtitute
sexud harassment and actua assault or touchisnot necessary to proveit.
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12. BhupendraSingh v. UT of Chandigar h [2008 Cri L J 3546 SC]
Facts. Consent given onthebelief that the accused isher husband.

Judgment: If awoman has given consent on belief that theaccused isher
husband thenit will cover the caseof prosecutrix who had married theaccused
without beng awareof hisfirs marriagefull sop theaccused husbandinsucha
caewill beguilty of rgpe.

13. Joseph Shinev. Union of India[AlIR 2018 SC 4898]

Facts: AgeoldVictorianLaw onAdultery wasbasicaly gender biased. The
wifewasbelieved to be the property of the husband, athing to beowned and
possessed.

Judgment: Supreme Court struck downthe age-old Victorianlaw asbeing
gender biased and henceviolativeof Article14 and Article 15(3) if the Indian
Congtitution. Thisact when cond dered asan offence givestheright to the hus-
bandto ownthesexud rdationship. Thusonalouder noteof andys s, thissection
wasnever and could never havebeeninthefavor of women.

14. Manish Kathuriav. Ritu Koholi [C.C.No. 14616/2014]

Facts thisisthefirst ever caseof cyber gakinginindiatohavebeenreported
and actionwasinitiated. Victim (Ritu Koholi) complained againg the offender
(Manish Kathuria) for us ng her identity tochat over theinternet, aswell asgiving
away her addressand using obscenel anguage. The offender had managedtolesk
her contact detailsaswdl. Thisledtofrequent callsat odd hours. Consequently,
the police and the cyber cdll managed to trace the | P address, and the offender
wasfindly arresed.

Judgment: Section 354-D was added which now considerscyber saking as
an offence punishableunder IPC. Aswd | asadded section 66-A to Information
and Technology Adt, which puni shestheoffender. Thiscameto thead of awomen
victimwhen Section 509 of IPC wasd lent on thefact that modesty of awomen
could bedestroyed eventhroughinternet.

15. Shyam Singh v. Sateof Haryana[(2018) 18 SCC 34]

Inthislandmark judgment, theHon’ ble Supreme Court hel d that the statement
and thetegtimony of thevictimin rgpe casesisvery important andvita tothecase.
If thereisno need to corroborateher evidence, then the courtsshould placemore
importanceto her testimony and not try to find loophol esin her testimony for no
reason. If the courtsand thelaw try to find unnecessary corroboration to her
tegtimony, thecourt shdl only addto theinjury andtheinsult dreedy caussdtothe
vidim.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO: 1

Aradhana, whilegoing totuition classes, used to befol lowed by Sameer and
hisfriends. He started forcing Aradhanato marry him, which sherefused. This
infuriated Sameer and the next day hethrew acid on her, burning her handsand
facecompletely.

Answer: Sameer inthiscasehasvoluntarily caused Aradhanagrievoushurt by
useof acid henceliable under Section 326-A of thelndian Pena Code.

**k*

PRACTICAL CASE SCENARIONO: 2

Sameer touched private parts of aseven-month-old child and tried to man-
handle her. Theincidencewaswitnessed by Aradhana, mother of thechild.

Answer: Eventhoughthechildisof atender ageand could not fed any outrage,
yet theactionon the part of Sameer showshisintention of outraging themodesty
of the child under Section 354 of thelndian Pend Code.

*k*

PRACTICAL CASE SCENARIONO: 3

Sameer adoctor onthe pretext of curing Aradhanaof herillnessinsstson
sexud intercourse, wherethe non-suspecting patient Aradhanasubmitsto him.

Answer: Here Sameer hascommitted rapeunder Section 375 of thelndian
Pend Code onAradhanaas Sameer wasinafiduciary relationshipwith hispa-
tient, where shebelieved him to begiving her an appropriatetreatment for her
illness

**k*

PRACTICAL CASE SCENARIONO: 4

Aradhand sfather gifted her apl ot which bel onged to him. Sameer, Aradhana's
husband started pressuri zing her to transfer theland on hisname. When Aradhana
resisted shewasthrown out of the house on theroad and sent back to her parent’s
house.

Thisisan exampleof cruelty againg Aradhanaunder Section498-A IPCand
under PWDV Act, 2005.

**k%*
Knowledge Partner : All India Reporter Pvt. Ltd.




356 Wbmen and Criminal Law

PRACTICAL CASE SCENARIONO: 5

After aroutineswimming practi ce a arenowned svimming pool, Aradhana
goestothelady’schanging room. Whiletaking ashower, shenoticesahidden
cameraplaced near thecallinglights.

Answer: HereAradhanahasbeen avictim of voyeurism under Section 354-C
of the IPC because shewas ba ng seen through the cameraby theaccused while
shewasengaginginaprivateact of taking ashower.

**k*

PRACTICAL CASE SCENARIONO: 6

Aradhanamarried Sameer asper theHindu traditions, after 5-6 monthsof their
marriage Sameser, her sgter-inlaw and mother-in-law started taunting Aradhana
for bringing lessdowry. They sarted demanding severa thingsfromher which
wasnot fulfilled by her. Gradually thetorture on her increased so much that the
mother-in-law hit her with asharp blade on her forehead causng adeep cut over
therewhilehitting her withabroom. Thewifewasunabletotoleratetheill-treat-
ment by her husband and her in-laws, asaresult, shecommitted suicide by con-
suming ngphthalenebd |sand died.

Answer: HereAradhanawasharassed by her inlawsfor bringing lessdowry
and shediedwithin 1 year of marriage, henceunder Section 113 of the Evidence
Act, itwill bepresumed asDowry Deathwhich was abetted by her husband and
inlavs

**k*

PRACTICAL CASE SCENARIONO: 7

Sameer andAradhanagot married tenyearsago. They havesarted residing
separady dncelag oneyear duetofrequent fightsbetween them. Oneday Sameer
goesto meat Aradhana, overpowersher and hassexud intercoursewith her, with-
out her consent.

Answer: Here, Sameer hascommitted rapeon hiswifeunder Section 375 of
theIndian Penal Code.

**k*
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PRACTICAL CASE SCENARIONO: 8

Two daysafter themarriage Samear’ smother sarted asking hiswifeAradhana
to bring furnitureand acar asdowry from her parent’ shouse. Aradhanawas
beaten upwith arod, when shedid not agreeto thesedemands

Answer: Inthisexamplecruelty isbeing committed aga nst Aradhanaunder
Section 498-A of thelPC

**k*

ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Asper thel ndian Penal Code, which oneof thefollowing can becalled
asrape?

a Hudband hasasexud intercoursewithaminor wife

b. Anadult coupleinalive-inreationshiphassexud intercourse

c.Bothaandb

d. Neitheranorb

2.Amarried woman isabused and har assed by her sster-in-law for not
giving her thejewdlery, shegot from her parentsduring her marriage, it
will amount to

a Harassment

b. Crudty

c. Psychalogicd impairment
d. Noneof theabove

3.Awoman celebratesher fifth marriageanniver sary and ther eafter
sheisfound dead after fallingfrom her apartment on 10th floor. What
offencecan bemade out againgt the husband under these circumstances?

a Abetment of suicide
b. Dowry Degth
c.Bothaandb

d. Neitheranorb
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4. Sakshi, ateenager whileplayingwith her Rahul, M ayank and Sur abhi
washit on aprivate part deliberatdy by Rahul, what offence was commit-
ted by him?

a. Rape

b. Sexud harassment

c. Outraging themodesty of woman

d.All of theabove

5. Twomen found awoman working in an agricultural field. They took
her toahay stack and started forcing themselvesupon her. One of them
raped her whiletheother held her armsand prevented her from running
away. They will bechar ged for

a. Rape

b. Outraging themodesty of awoman

C. Sexud Harassment

d. Gangrape

6. Suhanawasdegping with her younger sster Ahanawhentheir father
in afit of ragethrew abottleof acid on them. Hehascommitted

aAmigake

b. Atortiousact

c.Acid atack

d. Thefather hasnot committed any offence

7. Shikhawent to amulti-brand storeto buy clothesfor her birthday.
Whiletrying new dr esses, Shikha noticed camerain thechanging room.
What criminal complaint can shemakeof?

a Saking

b. Voyeurism

c. Breachof trust

d. Nocrimind offenceismadeout
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8. Ishikahasbeen recelving whatsapp messagesfrom Rakesh for last
threemonths, whereheistryingto attract her attention by makingtall
claimsof havingalot of property and how shewill behappy with him if she
marryshim. Healsothreatensher with dir e consequencesif shedoesnot
agreefor themarriage. Ishikaisfed up of these messagesand wantsto
complain about it to the police. What offence can be made out against
Rakesh?

a CyberBullying

b. Voyeurism

c. Saking

d. Noneof theabove

9. Rishi and Krishi takeinappr opriatephotographsand videosof their
Professor Vandanawhilesheistaking post-graduation classes. Shehasa
right toappr cach thepoliceand complain about

a Outraging themodesty of awoman
b. Insultingthewoman
c. Saking
d.Voyeurism
ANSWERKEY
1 2 3 4 5 6 7 8 9
a b C C d C b C d
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TrainingModule
I[EC Material & TrainingModule
Protection of Children from Sexual OffencesAct, 2012 [POCSO]

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson particular responsbilitiesin spreadinglegal awarenessabout
the provisions of Protection of Children from Sexual Offences Act, 2012.
Thisisthe part of the Legal Awareness Programme undertaken by the Na-
tional Legal ServicesAuthorityin collaboration withthe National Commis-
sion for Women. Resource Personswill findit asa useful source of informa-
tion & guidance.

Themainobjective of thisIEC & Training Moduleisto inspire, motivate,
cultivate curiogity, shapethe opinion and enlighten the Resource Personson
important provisionsunder the Protection of Children from Sexual Offences
Act, 2012.

Theoverall content hasbeenwritten in aninteractive Question Answer
style, inalucid and simplelanguage.

NALSA hopesthat the Resource Personwill be benefitted immensely by
these|[EC & Training Modul es.

Objective
1. Togivean overview of the Scheme made under the Protection of Chil-
drenfrom Sexual OffencesAct, 2012.

2. Tofamiliarizethe Resource Personswithimportant provis ons concern-
ing the‘Protection’ availableto Children under the Act.

3. Toimprovethe under standing of Resource Personsabout the challenges
& barriersintheimplementation of the provisionsof the Act.

L ear ning Outcome

The partici pants (Resource Persons) will beableto completely understand
their role & respong bilitiesin spreading awareness about the Protecti on of
Children from Sexual OffencesAct, 2012.
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“ History will judge us by the difference we make in the everyday lives of children.”

—Nelson Mandela

Crimesagainst Women - Protection of Children from
Sexual OffencesAct, 2012 [POCSO]

Introduction

Childhood should becarefree, playinginthesun; not livinganightmareinthe
darknessof thesoul. Sexud abuseof childrenisoneof thebiggest crimesagangt
humanity a large. It shakesthehuman consa ousnessand affectsthenormal hedthy
growth of achild. It canleadto grave physical and psychological effectsonthe
body and mind of achildand

Indiahasoneof thelargest popul aionsof childrenintheworld, accordingto
Censusdatafrom 2011; Indiahasapopulation of 472 millionchildren below the
ageof eghteen. Child sexud abuselawsin Indiahavebeen enacted aspart of the
child protection policiesof India. TheProtection of Children from Sexual Of -
fencesAct, 2012 [ POCSO] hasbeen enacted to tacklewiththeincreas ng sexud
abuse againg childrenin form of abuseslikeragpe, pornography, variousformsof
penetration and criminilisesactsof immodesty againg childrentoo.

e Protection of Children from Sexual OffencesAct, 2012

The Protection of Children from Sexua OffencesAct, 2012 received the
Presdent’sassent on 19th June, 2012 and wasnoatified in the Gazetteof Indiaon
20th June, 2012. It isanimportant piece of | egid ation for proper deve opment of
achild sothat hisor her right to privacy and confidentid ity will beprotected and
respected by every person by al meansandthroughdl stagesof judicia process
involvingachild.

TheAct wasamended in 2019, to make provis onsfor enhancement of punish-
mentsfor variousoffences so asto deter the perpetratorsand ensure safety, secu-
rity and dignified childhoodfor achild.

<4+ Whoisachild asdefined under theAct?
TheAct definesachild asany person bel ow eighteenyearsof age.
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<4 What isChild Sexual Abuse?

Accordingtoareport by theWorld Heal th Organi zation (WHO) child sexua
abuseis, ‘ingppropriate sexua behavior withachild’ and‘involvingachildin
sexud adtivity that heor shedoesn' t fully comprehend, isunabl eto giveinformed
consent to, or that violatesthelawsand social taboos of society. It includesthe
falowing

« Fondlingachild'sgenitas

« Makingthechildfondletheadult' sgenitas

o Intercourse, incest, rgpe, sodomy, exhibitionism and sexud exploitation

o Inducement or coercdon of achildinunlanful ctivity.

« Theexploitativeuseof childinprogtitutionor other unlawful sexud practices
« Theexploitativeuseof childrenin pornographic perfformancesand maerids.

<4 What aretheobjectivesof theAct?

TheAct wasenacted:

1. Tokegp in consonancewith the safeguard provided by the Conditutionfor
protection of childrenunder Article 15(3).

2. To adopt the mandate provided by the Convention on the Rightsof the
Child, adopted by the Generd Assambly of the United Nations, which has
prescribed aset of sandardsto befollowed by al States.

3. Toprotect childrenfrom offensesof sexua assault, sexud harassment, and
pornography and providefor the establi shment of Specid Courtsforthetrid
of such offensesand for mattersconnected therewith.

4. To protect and respect the Right to Privacy and confidentidity of achild by
every personby dl meansand throughdl stegesof ajudicia processinvolv-
ingthechild.

5. Toenaurethehedthy physicd, emotional, intellectud , and socid develop-
ment of thechild.

6. Toeffectively addresshel nous crimesagaing chil dren such assexud exploi-
tation and sexud abuse.
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<4 What doesthe United Nation’sConvention on theRightsof the Child
mandate?

The State partiesto the Convention onthe Rightsof the Child arerequiredto
undertakedl gppropriatenationd, bilaterd, and multilaterd measuresto prevent:

a theinducement or coercion of achildtoengagein any unlawful sexud activ-
ity;

b. theexpl aitativeuseof childrenin progtitution or other unlawful sexud prac-
tices,

c. theexploitativeuseof childrenin pornographic performancesand maerids.

<4+What werethereasonsfor enactment of the POCSO Act, 2012?

Themostimportant reason for theenactment of POCSO wastheinadequacy
of Indian Penad Code and absenceof any stringent legid aionfor effectively ad-
dressng and tackling ha nouscrimessuch as sexud exploitation and sexud abuse
of children. POCSO was established to protect the chil dren from offences of
sexud assault, aggravated sexud assault, sexud harassment and child pornogra:
phy andtofacilitate adequatel egad machinery by establishing specia courtsfor
tria of such offencesand mattersincidental connected with child sexual abuse
aimes

<+What arethesalient featuresof theAct?

« TheActisgender neutrd and regardsthewefareof the child asamatter of
paramount importancea every sageso asto ensurethe hedthy physicd,
emotiond, intdlectud and socid devel opment of thechild.

« TheAct definesachild asany person bel ow el ghteen years of age, and
regardsthebest interestsand wel l-being of the child asbeng of paramount
importanceat every age, toensurethehedthy physical, emotiond,, intdlec-
tual and socid devel opment of thechild.

« It definesdifferent formsof sexual abuse, including penetrative and non-
penetrativeassault, aswd | assexud harasament and pornography, and deems
asexua assaultto be* aggravated” under certain circumstances, such as
whentheabused childismentdly ill or when theabuseiscommitted by a
personinaposition of trug, likeafamily member, policeofficer, teacher, or
doctor.
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 Peoplewhotraffic childrenfor sexud purposesared so punishableunder the
provisonsre atingto abetment intheAct. TheAct prescribesstringent pun-
ishment graded asper thegravity of the offence, with amaximum term of
rigorousimprisonment for life, andfine.

« It defines” child pornography” asany visua depiction of sexualy explicit
conduct involving achild which include photograph, video, digitd or com-
puter generated imageindigtinguishablefrom an actud child, andimagecre-
ated, adapted, or modified, but appear to depict achild;

<4What isa Sexual Assault?

According to Section7 of theAct, touching thevagina, penis, anus, or breest of
thechild or making the childtouch thevagina, penis, anus, or breast of such per-
sonor any other person, or doing any other act with sexual intent whichinvolves
phys ca contact without penetrationissexud assault.

<4+Whocan beheld liablefor Aggravated sexual Assault?
If thefollowing personscommit sexud assaultonachild:

a Apadliceofficer; or

b. A member of thearmed forcesor security forces, or
c.Apublicservant; or

d. Themanagement or onthegeff of ajail, or remand homeor protection home
or observation home, or other places of custody or care and protection
established by or under any law for thetimebeing inforcecommitssexud
assault onachild being aninmateof suchjail or remandhomeor protection
home or observation home or another place of custody or careand protec-
tion; or

e Themanagement or g&ff of ahospita , whether Government or private, com-
mitssexud assault onachildinthat hospitd; or

f. Themanagement or Saff of an educationd indtitution or rdigiousingitution
commitssexud assault onachildinthat indtitution; or

g- Whoever commitsgang sexud assault onachild.
Andwhoever:

a. takesadvantage of achild’smenta or physica disability commits sexual
assault onthechild; or

b. commitssexud assault on thechild morethan onceor repeetedly; or
c. commitssexua assault onachildbelow 12 years; or
d. whoever, beingard ativeof thechild through blood or adoption or marriage
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or guardianship or infoster care, or havingadomesticrd ationshipwitha
parent of thechild, or whoislivinginthesameor shared ahousehold with
thechild, commitssexud assault onsuch child; or

e. beinginthe ownership or management or saff, of any inditution providing
savicestothechild, commitssexud assault onthechildinsuchinditution; or

f.beinginapaostion of trugt or authority of achild commitssexud assault onthe
childinaningitution or homeof thechild or anywheredse; or

g. commitssexud assault onachild knowing thechildispregnant; or

h. commitssexud assault onachild and attemptsto murder thechild; or

i.commitssexua assault on achildinthe course of communa or sectarian
violence or

J. commitssexud assault onachildandwho hasbeen previoudy convicted of

having committed any offense under thisAct or any sexud offense punish-
ableunder any other law for thetimebe nginforce; or

k. commits sexual assault on achildand makesthechild to strip or parade
nakedin public, issaidtocommit aggravated sexud assault.

<4 What constitutesAggr avated sexual assault?

Such sexud assault would have been done:

a. using deadly weapons, fire, heated substance or corrosive substance; or

b. causnggrievoushurt or causng bodily harmandinjury or injury tothesexud
organsof thechild; or

c.which:

i. phydcdly incapacitatesthe child or causesthe child to becomementalyill as
defined under clause (1) of section 2 of the Mental HealthAct, 1987 or
causesimpa rment of any kind so asto render the child unabl eto perform
regular tasks, temporarily or permanently; or

i inflictsthe child with Human Immunodefid ency Virusor any other life-threat-
ening diseaseor infectionwhich may ether temporarily or permanently im-
pair thechild by rendering him physicdly incapacitated, or mentaly ill to
performregular tasks; or

<4 What constitutesAggravated Penetr ative sexual assault?

o Penetrative sexud assault onachild using deadly wegpons, fire, heated sub-
stanceor corros vesubstance; or causing grievous hurt or causing bodily harm
andinjury orinjury tothesexud organsof thechild.

« Any suchassault onachild, which:
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a physcaly incagpacitatesthechild or causesthechildtobecomementdly ill as
defined under clause(l) of Section 2 of the Mental HealthAct, 1987 or
causssimpa rment of any kind so asto render the child unableto perform
regular tasks, temporarily or permanently; or

b. inthecase of afemd e child, makesthechild pregnant asaconsequence of
sexud assault;

c. infliasthechildwithHuman lmmunodefidency Virusor any other lifethregt-
ening diseaseor infectionwhich may ether temporarily or permanently im-
pair thechild by rendering him physicaly incapacitated, or mentaly ill to
perform regular tasks.

<4+ Whoarethepersonsthat can beresponsiblefor Aggravated pen-
etrative sexual assault?

Thefollowing personswill berespong blefor aggravated penetrative sexual
as=aullt:

a A palicecofficer or amember of thearmed forcesor security forces[Section
5(@),(b)]

b. A publicservant; [ Section 5(c)]

¢. Themanagement or onthe gaff of ajail, remand home, protection home,
observation home, or other placesof custody or careand protecti on estab-
lished by or under any law for thetimebeinginforce, commitspenetrative
sexud assault onachild, banganinmateof suchjall, remand home, protec-
tion home, observation home, or other places of custody or careand pro-
tection; [Section 5(d)]

d. Themanagement or gaf of ahospita, whether Government or private, com-
mitspenetrativesexud assault onachildinthat hospita ; [ Section 5(€)]

e Themanagement or S&ff of an educationd inditutionor rdigiousingitution
commitspendrativesexud assault onachildinthat ingitution. [ Section 5()]

<+ Doesgang penetr ative sexual assault on a child amount to aggr a-
vated penetr ative sexual assault?

Yes, whenachildissubjected to sexua assault by one or more personsof a
group infurtherance of their commonintention, each of such personsshall be
deemed to have committed gang penetrative sexud assault withinthemeaning of
thisclauseand each of suchpersonshal beliablefor that act inthesame manner
asif itweredoneby himd one. [ Section 5(f)]
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<4 What constitutes sexual har assment of a child?
When any personwith sexud intent doesthefollowingwill besaidto sexudly
harassngachild: [Section 11]

a uttersany word or makesany sound/gestureor exhibitsany object or part of
thebody withtheintentionthat it shal beseenby thechild; or

b. makesachild exhibit any part of hisbody so asit is seen by any other
person; or

c. showsany object inany formor mediafor pornogragphic purposestoachild;
or

d. follows/watches/contactsachild ether directly or through any other means,
or

e threatenstouse, inany form of media, ared or fabricated depiction through
any other mode, of any part of thebody of the child or theinvolvement of the
childinasexud act; or

f. enticesachild for pornographi c purposes.

<4Whocan beliablefor usingachild for pornographic pur poses?

Section 13 of theAct providesthat apersonwill besaidtobeusingachildfor
pornographic purpose, if heinvolvesachild through any mediumlikeprint, eec-
tronic, computer, or any other technology for preparation, production, offering,
transmitting, publishing, facilitation, and digtribution of the pornographic materid,
for thepurposesof sexud gratification, including:

a representation of thesexua organsof achild;

b. usage of achild engagedinrea or smulated sexud acts(with or without
penetration);
c. theindecent or obscenerepresentation of the child.

<4+Whoissaid to abet an offenceunder theAct?
Any personwho: [Section 16]
a. Instigatesany person to do any offence under theAct; or

b. Engageswith any person or personsin any congpiracy for thedoing of that
offence; or

c. Intentiona ly aids, by any act orillegd omisson, thedoing of that offence.

It alsoincludesany personwho:

a By willful misrepresentation, or conced ment of amaterid fact, whichheis

bound todisclose, voluntarily causesor procuresathingto bedone.
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b. Either prior to or a thetimeof commissonof anact, doesanythinginorder
tofacilitatethecommissonof that act.

c. Employs, harbours, recaivesor transportsachil d, by meansof threat or use
forceor other formsof coercion, abduction, fraud, deception, abuseof power
or of apodtion, vulnerability or thegiving or recaiving of paymentsor ben-
efitsto achievethe consent of aperson having control over another person,
for thepurpose of any offenceunder thisAct.

<4 ToWhom aretheoffencesunder theAct reported?

Section 19 provi desthat whoever hasknowledge or gpprehend on that an of -
fenceunder thisAct hasbeen committed, shdl informitto:

a the Specid JuvenilePoliceUnit, or
b. thelocd police.

<+ How areoffencesreported under theAct?

Every report of an offenceunder theAct, shal be: [Section 19
a ascribed an entry number and recorded inwriting;

b. beread over totheinformant;

c. shall beentered in abook to bekept by the Police Unit.

Further, the Specid JuvenilePoliceUnit or loca police onbeing satisfied that
the child against whom an offence has been committedisin need of careand
protection, will, after recording thereasonsinwriting, makeimmediatearrange-
ment to givehim such careand protection (ind uding admitting thechildinto shdter
home or to the nearest hospital) within 24 hoursof thereport.

TheSpecid JuvenilePolice Unit or loca policeshd |l aso, without unnecessary
delay but within aperiod of 24 hours, report the matter to the Child Welfare
Committeeandthe Specia Court or whereno Specia Court hasbeen desig-
nated, to the Court of Session.

<4 Can achild report acrimeunder theAct?

Yes, achild can report acrime under theAct and thesamewill berecordedin
as mplelanguageso that the child understands contentsbeing recorded. Andin
case contents are being recorded inthel anguage not understood by thechild a
trandator or aninterpreter, shdl be providedtothechildif hefailsto understand
thesame.
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<4 What istheobligation of media, studio and photogr aphicfacilities
under theAct?

Itistheobligation of any personnd of themediaor hotel orlodgeor hospitd or
club or studio or photographicfacilities, by whatever namecalled, on coming
acrossany materid or object whichissexudly exploitativeof thechild, toinform
it tothe Specia Juvenile PoliceUnit or tothelocal police, asthecase may be.
[Section20]

<4 Isthereany procedurelaid down for themediawhilereportingthe
casesunder theAct?

Yes, thefoll owingaretheobligationsonthemediawhilereporting acaseunder
theAct[Section 23] :

a Not tomakeany report or present commentson any child without having
complete and authenti cinformation, which may havetheeffect of lowering his
reputation or infringingupon hisprivacy.

b. Not to discl ose, theidentity of achildinduding hisname, address, photo-
graph, family detail s, school , neighbourhood or any other parti cularswhich may
leadtodisclosureof identity of thechild. But for reasonsto berecordedinwriting,
the Specid Court may permit suchdisdosure, if initsopinion suchdisdosureisin
theinterest of thechild.

<4 What arethevariousoffensesand the punishment for their contra-
vention under theAct?

Offence Punishment
Penetrativesexud assault [Section | Imprisonment of either descriptionfor g
4] termwhichshdl not belessthan 7 yeary

but which may extendtoimpri sonment
forlife, andshdl dsobeligbletofine.
Aggravated penetrativesexud assault | Rigorousimprisonment foratermwhich
[Section 6] shdl not belessthan 10yearsbut which
may extend toimprisonment for lifeand
shdl dsobelidbletofine.
Sexud Assault[Section 8] Imprisonment of either descriptionfor 4
termwhichshdl not belessthan 3yeary
but whichmay extendto 5years, and
shdl dsobeliddetofine
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Offence Punishment
Aggravated sexud assault Imprisonment of either descriptionfor g
[Section10] termwhichshdl not belessthan 5year
but which may extendto 7 years, and
shdl dsobeliabletofine.
Sexud Harassment [Section 12] Imprisonment of either descriptionfor g
termwhichmay extend to 3yearsand

shdl dsobeliabletofine.

Usingachildfor pornographic pur-
poses[Section 14 (1)]

o Imprisonment of either description
whichmay extendto 5Syearsand shdl
adsobeliabletofine

o Onsubssquent convictionwithimpris:
onment of ather destriptionfor aterm
whichmay extendto 7 yearsanda o
beligbletofine.

Person using thechildfor pornogra
phic purposescommits penetrative
sexud assault onhim[Section14(2)]

Imprisonment of either descriptionfor §
termwhichshdl nat belessthan 10yeary
but whi ch may extend toi mpri sonment
for life,and shdl dsobeligbletofine.

Person using thechildfor pornogra

Rigorousimprisonment for lifeand shall

phic purposescommitsaggravated | asobeliadletofine,

penetrativesexua assault [Section

14(3)]

Personusingthechildfor pornogra- | Imprisonment of either descriptionfor g

phic purposescommitsSexud Ass- | termwhichshal not belessthan 6years

ault [Section 14 (4)] but whichmay extendto 8years, and
shdl dsobelidbletofine.

Personusing thechildfor pornograp-| Imprisonment of either descriptionfor g

hic purposescommitsaggravated | termwhichshal not belessthan 8years

sexud assault [Section 14 (5)] but which may extendto 10years, and

shdl dsobeliabletofine.
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Offence

Punishment

Person who storesfor commercia
purposesany pornogrgphic materid
inany forminvolvingachild[Section
19]

Imprisonment of ether descriptionwhich
may extendto 3yearsor withfineor
withboth.

Abetment [Section 17] Punishment asprovidedfor that offence
Attempt tocommit an offence I mprisonment of any description provi-
[Section18] dedfor theoffence, for atermwhichmayj

extend to one-hdf of theimprisonment
for lifeor, asthe casemay be, one-haf
of thelongest term of imprisonment pro-
videdfor thet offenceor withfineor with
both.

Any persononfailuretoreport or
record acase[Section 21 (1)]

Imprisonment of ether descriptionwhich
may extendto 6 monthsorwithfineor
withboth

Any person, in-chargeof any company
or aninditutionwho failstoreport the
commissonof anoffence[Section21

)]

Imprisonment for atermwhichmay ex-|
tendto oneyear andwithfine.

Any person, making falsecomplaint
or providingfa seinformation, soldy
withtheintentionto humiliate, extort
or threaten or defamethe other per-
son|[Section22 (1)]

Imprisonment for atermwhichmay ex-
tendto6 monthsor withfineor withboth

Fdsecomplant or faseinformation
provided by achild[Section22 (2)]

No puni shment sha | beimpased onsuch
child

Any childmakingafd secomplaint or
providingfaseinformaionagaing a
child, knowingittobefdse, thereby
victimisngsuchchild[Section22(3)]

I mprisonment whichmay extend to one
year or withfineor with both.
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Offence Punishment

Any personwho contravenesprovi- | Imprisonment of elther descriptionfor 4
sonunder Section 23(1),(2), dong | periodwhichshdl not belessthan 6 mo-
withthepublisher andowner of the | nthsbut which may extendtooneyear
media[ Section 23(4)] or withfineor with both

A persononbeingfound guilty of an | Punishment whichisgreater indegree.
act or omiss onconditutean offence
punishableunder thisAct anddso
under any other law for thetime
beinginforce[Section42]

+What aretheobligationsof apoliceofficer whilerecordingthestate-
mentsof achild under theAct?

Thepoliceofficer toensure[Section 24] :

a Torecord the statement at theresidenceof thechild or at the place conve-
nienttothechild.

b. The statement to berecorded and asfar as possi ble by awoman police
officer not bel ow therank of sub-ingpector.

¢. Heisnot inuniformwhilerecording the satement of thechild.
d. At nopoint of timethechild comesin contact with the accused.
e No childto bedetained inthe police stati on during night for any reason.

f. Theidentity of thechildisprotected from the public media, unlessotherwise
directed by the Specid Court intheinterest of thechild.

<+ Arethereany additional precautionstobekept in mind whilere-
cording thestatement of achild?

Yes, theMagidrate or the policeofficer recording the satement of thechild
shdl [Section 26] :

a Recordthe gatement asspokenby the childinthe presenceof hisparentsor
any other personinwhom thechild hastrug.

b. If needed, may take the assistance of atrandator or aninterpreter, while
recording thestatement of thechild.

c. Incaseof achildhavingamenta or physca disability, seek theass ganceof
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agoecid educator or any personfamiliar withthe manner of communication
of thechild, torecord thestatement of thechild.

d. If possible, will ensurethat the statement of the childisal so recorded by
audio-videodectronic means.

<4+How istheM edical examination of a victim child conducted under
theAct?

a If aFirst Information Report or complaint hasnot beenregistered for the
offencesunder thisA ct, be conductedin accordancewith Section 164-A of the
Codeof Criminal Procedure, 1973.

b. In caseof agirl child, themedical examination shall beconducted by a
womandoctor.

c. Such examinationswill be conducted inthe presence of the parent or any
other personthechild truds.

d. In casethe parent or other person referred above cannot be present during
themedica examination, themedi ca examinationshd |l beconductedinthepres-
enceof awoman nominated by the head of themedical indtitution.

<4Wherethecasesunder theAct will betried?

Inorder to provideaspeedy trid, the State Government will in consultation
with the Chief Justice of the High Court designate for each district, aCourt of
Sessionto beaSpecid Court totry the offencesunder theAct. [ Section 28]

<+What is‘presumption’ under theAct?
TheCourt presumes:

a. that aperson whoisprosecuted for committing or abetting to commit any
offence under Sections 3,5,7 and section 9 of thisAct, hascommitted or
abetted to commit the offence, unlessthe contrary isproved. [ Section 29

b. that for any offenceunder thisAct whichrequiresacul pablementa stateon
the part of theaccused, the exi stence of such mental state, unlessthe con-
trary isproved. [Section 30(1)]
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<+ Whoarethe Special Public Prosecutor sunder theAct?

« Theperson gppointed by the State Government for every Special Court for
conducting casesonly under the provisionsof thisAct.

o Who hasbeenin practicefor not lessthan 7 yearsasan advoceate.

« Heshall be deemed to beaPublic Prosecutor within themeaning of clause
(u) of Section 2 of the Code of Crimina Procedure, 1973.

<4 Who can takecognizance of offenceunder theAct?

A Special Court upon recei ving acompl aint of commiss on of an offence, or
upon apolicereport may take cognizanceof any offence.

<4 What aretheproceduresto befollowed by the Special Court while
dealingwith offencesunder theAct?

o Any personwhilerecording theexamination-in-chief, cross-examination or
re-examination of thechild, communicatethequegtionstobeput tothechild
tothe Specid Court whichshal inturn put those questionstothechild.

o TheCourt may, if it consdersnecessary, permit frequent bregksfor thechild
duringthetrid.

o TheCourtshd| creasteachild-friendly amasphereby dlowing afamily mem-
ber to bepresent inthe court.

« TheCourt will ensurethat thechildisnot cdled repeatedly totestify inthe
court.

« TheCourtwill not permit aggressivequestioning or character assasd nation of
thechildandenaurethat dignity of thechildismaintained at al timesduring
thetrid.

« TheCourtwill ensurethat theidentity of thechildisnot disclosed at any time
during thecourseof investigation or trid . But, reasonsto berecordedin
writing, theCourt may permit suchdisd asure, if initsopinion such disclosure
isintheinteres of the child.

« TheCourt may if itfed necessary, inadditionto the punishment, direct com-
pensationtothechild for any physicad or menta traumacausedtohim or for
immediaterehabilitationof suchchild.
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<4 Isthereany period for recording evidence of a child prescribed
under theAct?

Yes, theevidenceof thechild shal berecorded withinaperiod of 30 daysof
the Specia Court taking cognizance of theoffenceand reasonsfor delay, if any,
shdll berecorded by the Specid Couirt.

Andthe Specia Court shdl completethetrid, asfar aspossble, withinape-
riod of oneyear from the date of taking cognizance of theoffence. [ Section 35]

<4 Can achild takeassistancefrom alegal practitioner ?

Yes, accordingto Section 40, itistheRight of achildto takeassstanceof a
legal practitioner. Subject to the proviso to Section 301 of the Cr.PC. thefamily
or theguardian of the child shdl beentitled totheass sance of alegd counsd of
their choicefor any offenceunder thisAct. But, if thefamily or theguardian of the
childareunableto afford alegd counsd, the Legal ServicesA uthority shall pro-
videalawyer tothem. [Section40]

Inadditiondl that ismentioned above, can dso discuss,

« Interplay between POCSO and the IPC provid onswhich overlgp

o Inganceswhere POCSO may bemisused by family memberswhereteenage
romanceisinvolved.

« How to navigateinstances of child sexua abusewhen theperpetratorisa
family member, asisoftenthecase.

o Arethereany specid child hd plineunitsagencieswho canassg achildwho
isfadng sexud abuse?

« What mechanismsexig for rehabilitationfor thechild, inadditiontothe pend
consequencestotheperpetrator?
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Child-Friendly Procedures to be adopted by all
organizotions under POCSO Act

Imhm 19: Special Juvenile Police Unit/Local Police and the Magistrate
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Flow Chort of Processes Under POCSO Act
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LANDMARK JUDGMENTS

1. Independent Thought v. Union of India[AIR 2017 SC 4904]

Independent Thought, one of theleading NGOswhich deal swiththechild
rights, had filedapublicinterest litigationinthe SupremeCourt of India It chd-
lenged thecongtitutiona validity of exception2 to saction 375 (Sexud intercourse
or s2xud actsby amanwithhisownwife, thewifenot ba ng under fifteenyearsof
age, isnot rape) of thelndian Pend Code. Thefaollowingissueswereraised:

a Whether sexual i ntercourse between ahushand and wife, wheresheisbe-
tween 15 and 18 yearsof agewould amount torape?

b. Whether saction 375, exception 2isviol ativeof fundamentd rightsof agirl
child?

The Supreme Court held that the exception 2 in section 375 isviolative of

Articles14, 15and 21 of the Congtitution of Indiaand al so the provisions of

Protection of Childrenfrom Sexud OffensesActin context of theageof consent.

2. 1mran Shamim K han v. Sateof Maharashtra[2019]

Thecasewasregarding aClassii sudent, who refused to goto her mother’s
houseasshecompla ned that the accused had sexua ly assaulted her twice. Inthis
case, theHigh Court held that evenif aminor survivor inasexual assault case
turnshogtile, POCSOACt, 2012, being aSpecia L aw, presumesthequilt of the
accused unlesshe proves hisinnocence beyond reasonabl e doulbt.

3.Ms. EeraThrough Dr. Manjulav. Sate(Government of NCT of Dehi)
[AIR 2017 SC 3457]

In theinstant case rape was committed on awoman of 38 years of age but
shewassuffering from Cerebral Pal sy and therefore, though shewasbiol ogi-
cally 38yearsof age, yet her mental agewasaround 6 to 8 years. It was con-
tended that thementa age of thevi ctim must betakeninto cons derationand not
the phyd cd age. The contention wasre ected by the Supreme Court by stating
that suchinterpretation of ‘age’ would create confusion. Therefore, itwasheld
that only biologica age can beafactor under the POCSO Act, 2012 and not
‘mentd age .
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4. Exploitation of Children in the Sateof Tamil Nadu v. Union of I ndia
[AIR 2017 SC 2546]

Inthiscase, thePIL wasingituted uponaletter by theNGO. Following guide-

lineswereissued by the SupremeCourt:

a Thedefinitionof * child’ under Section2(14) of the JuveniledugticeAct should
not beinterpreted asan exhaudtivedefinition.

b. TheUnion Government and thegovernmentsof the Statesand Union Terri-
toriesmust ensurethat the processof regiration of dl child careinditutions
iscompleted postively by 31s December, 2017 withtheentiredatabeing
confirmed and validated. Theinformation should beavailablewithdl the
concaned offidas.

c. Thegovernmentsof the Statesand Union Territoriesshould draw up plans
for full and proper utilization of grants (d ongwith expenditure satements)
given by theUnion Government.

d. Itisimperativethat the Union Government and the governmentsof the States
and Union Territoriesmust concentrate onrehabilitationand socid re-inte-
grationof childreninneed of careand protection.

e Socid auditsmust beconducted by therespective authorities.

5.AlakhAlok Srivastavav. Union of India[2020]
Thefollowingguideineswereissued by the Supreme Court intheabove case:

a. The Specid Courtsmust try and di spose of the casesrelated to POCSO.
Thepres ding officersmust be sengtizedin themattersof child protection
and psychol ogicd response.

b. Unnecessary adjournments must not begranted by the Special Courtsand
the cases must be di sposed of inatime bound manner or within aspecific
timeframeunder theAct.

c. TheChief Judticesof theHigh Courtsarerequested to congtituteaCommit-
tee of three Judgesto regul ate and monitor the progressof tria sunder the
POCSOACt.

d. TheDirector Generd of Policemust congtituteaSpecia Task Forcewhich
shdl ensurethat theinvestigationisproperly conducted and witnessesare
produced onthe datesfixed beforethetria courts.

e. Adeguate sepsmust betaken by the High Courtsto provideachild friendly
amosphereinthe Specia Courtskeepingin view the provis onsof the
POCSOAcct sothat thespirit of theAct isobserved.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Mayaworksinahote asawaitress. She getsto know that theowner of the
hotel usestheroomsto make child pornography video. Both maleaswell as
fema e children areused for making suchvideos Mayaturnsablindeyetothis
and doesnothing. What offensehasshe committed?

Answer: Mayaisliableunder Section 20 of the POCSOAct. Accordingto
Section 20, any personne of themedia/hotel/lodge/hospita/clulb/studio shdl, on
coming acrossany materid or object whichissexually exploitativeof thechild
throughtheuseof any medium, shal providesuchinformationtothe Specia Juve-
nilePoliceUnit, or totheloca police, asthecasemay be.

**k*

PRACTICAL CASE SCENARIONO. 2

Manishaisagirl 19 yearsof age. Shehasayounger sister of 16 years. To
blackmail aboy of thesister’sd ass, shefilesacomplaint under Section 7 of the
POCSOAct. Hasshecommitted an offense under the POCSOA ct?

Answer: Yes, M anishahas committed an offense under Section 22 of the
POCSOACt.

Making afd secomplaint or providing fa seinformation againgt any person, in
respect of an offense committed under Sections3, 5, 7 and 9, solely withthe
intentiontohumiliate, extort or threaten or defamehim, shall be punished with
imprisonment for atermwhich may extend to 6 monthsor with fineor with both.

Secondly, whoever, not belngachild, mekesafd secomplaint or providesfdse
information againg achild, knowingit tobefdse, thereby victimizingsuch childin
any of the offencesunder thisAct, shall be puni shed with imprisonment, which
may extendto oneyear or withfineor with both. Shewill beliableunder Section
22(3) of the POCSOAct.

**k*
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PRACTICAL CASE SCENARIONO.3

Ananyaisawoman of 25years. Sheisakindergartenteacher. It comesto her
knowledgethat oneof her fema e studentsisbeing sexually assaulted by her sep
father. What remedi esdoesA nanyahave?

Answer: Under Section 19 of theAct, it istheduty of Ananyatoreport the
offensetothefollowing:

a Specid JuvenilePoliceUnit; or
b. Thelocd police
Insmplewords, Ananyamust fileacomplaint with any of theabovebodies.

**k*

PRACTICAL CASE SCENARIONO.4

Pallavi isamother of agirl child of 7 years. It comesto her knowledge
that her daughter’steacher ismol esting her daughter. Shefilesacomplaint
under Section 5 of the POCSO Act. The police officer wishesto takea
statement from Pallavi’sdaughter. He calsPallavi and her daughter tothe
policestation. Hasthe police of ficer breached any statutory provisionof the
POCSOACct?

Answer: Yes, the police officer hasbreached Section 24 of the POCSO
Act. According to Section 24 of theAct, the statement of the child must be
recorded:

a At theresdenceof thechild;

b. At aplacewherehe/sheusudly resides;

c.Attheplaceof higher choice.

Secondly, asfar as practi cable, thestatement must be recorded by awoman
policeofficer not be ow therank of sub-ingpector.

**k*

PRACTICAL CASE SCENARIONO.5

Yasmine, al7 yearsold girl issexually assaulted by aman of 28 years of
age. The offensealleged comes under the purview of Section 7 of theAct.
The accused contends before the court that the burden of proof ison the
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prosecution to provethat he hascommitted the offense. Ishiscontention cor-
rect?

Answer: No, the contention of theaccused personisincorrect. Asper Section
29 of thePOCSOA ct, when aperson iscommitting or abetting or attempting to
commit any offenceunder Sections 3, 5, 7 and Section 9 of thisAct, the Special
Court shdl presume, that such person hascommitted or abetted or attempted to
commit the offence, asthe case may beunlessthe contrary isproved. Inample
words, theburden of proof i supon the accused and not the prosecution/victim/
complanant.

**k*
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FAQ'’s: Reality Check

1.1 am 14 year sold and madeacomplaint againg my teacher for sexual
assault. But later realized that it wasnot sexual assault. My teacher was
just pattingmeon theback. Will | be punished for falsecomplaint under
thePOCSOAct?

No, according to Section 22(2) no punishment shal beimposed onany child
for afd secomplaint or fa seinformation provided under theAct.

2.1 am 16 yearsold and made a complaint against my classmatefor
sexually assaultingmebecausel didn’t likehim. Will | bepunished under
theAct?

Yes fdsecomplaint or providingfd seinformationagaingt achild, knowingit to
befd e, ispunished under Section 22(3) of theAct withimpri sonment which may
extendto oneyear or withfineor withboth.

3. My teacher and my mom got intoafight and later just toinorder to
humiliate my teacher my mom pr essed char gesagainst him for sexually
assaulting me. Will my mom be punished under theAct?

Yes, any person, who makesfa secomplant or providesfd seinformation agang
any person, inrespect of an offencecommitted under Sections3, 5, 7 and Section
9, :ldy withtheintentionto humiliate, extort or threaten or defamehim, snal be
punished withimprisonment for aterm whichmay extend to six monthsor with
fineor withboth. [Section 22(1)]

4.1 work asaPeonin an educational ingtituteand | saw ateacher of the
institute sexually assaulting a student roughly 14-15year sof agebut did
nothing. Will | bepunished under the POCSO Act?

Yes, any person, who failsto report the commission of an offencewill be
puni shed with imprisonment of either description which may extend to six
months or with fineor with both. [ Section 21]

5.1amaJournalist and recently | published areport on child abuseat a
correctional facility which unintentionally disclosed theidentity of thechil-
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drenincludingtheir name, address, family details, etc. Havel committed
any offence?

Yes, Section22 (2) of thePOCSOA ¢t prohibitsdisclosureof persond infor-
mationof achild unlesswith specid permisson of theCourt. Youwill bepunished
withimprisonment of e ther descri ption for aperiod which shal not belessthangx
monthsbut which may extend to oneyear or with fineor with both.

ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. ThePOCSO Act makesthefollowingbodiesrespongblefor theimple-
mentation of theprovisonsof theAct:

a Locd authoritiesand civic bodies

b. State Commiss onsfor Protection of Child Rights
c. Policeandthejudiciary

d. Satelegidatures

2. Whoisempower ed to appoint Special Public Prosecutor sunder the
Act?

a StateCommissonsfor Protection of Child Rights
b. TheSpecid Courts

C. TheCentrd Government

d. TheState Government

3. Which Court will bedesignated asa Special Court under Section 28
for providinga speedy trial under theAct?

a Court of Judicid Magigtrate First Class
b. Court of Session

c.Both (&) and (b)

d. Noneof theabove.
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4. \Whowill havetheBur den of Proof in an offencecommitted or admit-
ted under Sections3, 5, 7 and 9 of theAct?

a Thepersondlegingtheoffence

b. ThePublic prosecutor

¢. The personwho hasbeen accused of committing the offence
d. Noneof theabove

5. Utteringany wor d or makingany sound, or gesturewith sexual inten-
tion that such word or sound shall behear d by thechild amountsto sexual
har assment. Thisstatement is:

a True
b.Fase

C. Patly true
d. Patly Fdse

6. Any question which involves “sexual intent” shall be a

a Questionof Law

b. Questionof fact

c. Quedtionof Law aswell asfact
d. Noneof theabove

7. Child pornography” isdefined under theAct as:
a Any visud depiction of sexudly explicit conductinvolvingachild

b. Itinclude photograph, video, digital or computer generatedimageinditin-
guishablefromanactud child

c. Imagecreated, adapted, or modified, but gppear to depict achild
d.All of theabove

8.“Child sex abuseincludes:
a Inducement or coercion of achildinunlawful activity.
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b. Theexploitativeuseof childinproditutionor other unlawful sexud practices
c. Theexplaitativeuseof childrenin pornographicperformancesand materids.
d.All of theabove

9. " Aggravated sexual assault” against achild can beby:
a Sexud assault by aPolice Officer

b. Sexud assaultby aArmy Officer

c. Both (&) and (b)

d. Noneof theabove

10. When achild issubjected to sexual assault by oneor mor e persons
of agroup infurtheranceof their common intention, it will be:

a Sexud asault
b. Sexud harassment
c.Aggravated sexud assault

d.All of theabove
ANSWERKEY
1 2 3 4 5 6 7 8 9 10
c d b c a b d d c c
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In additionto thelawsdiscussed above, someother specia legidationswhich
have animpact on women, and can be abused:
o Immord Treffic (Prevention) Act —when misused againg sex workerswho
arevoluntary intheprofess on, and havealegd righttobeso
o Trafficking of children—provisonsunder thel TPA and |PCto protect them
insuchagtuation
« Theofficeof aortion, and theexceptionstoit under theMedicd Termination
of Pregnancy A ct which recogni zes agency of thewomanwithrespect to
abortion
« Theoffenceof femd efoeticide, and the protecti on and safeguards surround-
ingthet
« Honour killings—of womenwhomarry outddecaste, religion or to samesex
partners—and thelawsprotecting them
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394 Women & the Reproductive Health Rights
About theM edical Termination of Pregnancy Act, 1971
IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asitfocuseson particular responsbilitiesin spreading legal awarenessabout
Wobmen & Reproductive Health Rights (The Medical Termination of Preg-
nancy Act, 1971), asa part of Legal Awareness Programme under taken by
National Legal Services Authority in collaborationwith National Commis-
sion for Women. Resource Personswill find it asa useful source of informa-
tion & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issues concer ning women and Reproductive Health Rights (The Medical Ter-
mination of Pregnancy Act, 1971).

Theoverall content consists of groundsfor ter mination of pregnancy and
who can conduct the procedure. Thishasbeenwrittenin aninteractive Ques-
tion Answer style, inalucid and simplelanguage.

NAL SA hopes that the Resource Personswill be benefited immensely by
these|EC & Training Modules.

Objective
« To give an overview of the Scheme made under the Medical Termina-
tion of Pregnancy Act, 1971.

» Toimprovethe under standing of Resource Persons about the challenges
& barrierswomen confront in accessing and enjoying their pregnancy.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their roleand responsibilitiesin spreading legal awareness about Medical
Termination of Pregnancy provided under the Act.
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THEMEDICAL TERMINATION OF PREGNANCY ACT, 1971

Introduction

Today, the debate on legdlizing abortion continuesacrosstheworld and at least
26 countries has prohibited abortion atogether. Advancement of therights of
women hasbeen the concern of theworld community sincetheend of the Second
World War. In thisbackground the focus of work of the United Nations (UN)
sinceitsinception has been the advancement of womeningeneral. Thiscan be
gathered fromthe Preambleand different Articlesof theUN Charter for eg.,Artides
1 and 8 stressonthe equdity of men and women in achieving international co-
operationinsolving internationa problems. Article 13 of the UN Charter lays
emphas supon “promoting internationa co-operationintheeconomic, socid, cul-
turd, educationa and hedthfidds, and assstingintheredization of humanrights
and fundamental freedomsfor al without distinction astorace, sex, language or
religion. For the promotion of statusof womenin variousfieldsand to eliminate
discrimination against women, two organswereestablished under theUN system
namdy:

1. TheCommissiononthe Statusof \Women; and

2. TheCommissonontheElimination of DiscriminationAgainst Women

The Commission on the Status of Women was primarily concerned (1) with
theimprovement of the statusof womeninlaw, particularly privatelaw and (2)
with the advancement in women’senjoyment of their right to education, em-
ployment and health care. With Health caretheimportant aspect of awoman's
lifei.e., Pregnancy followed by motherhood comesup. Sheisthe onewho
concelvesand nurturesthe unborn baby in her womb and after the birth mother-
hood followsfor lifetime. Earlier she had no say in deciding whether shewants
to beamother or not. With the advent of feminism, thewomen have become
awareof their rights. WWomen have now started taking their own decisionsrel at-
ingtotheir lifeand body.

Thiswomen liberation movement hasled towardsthe highly debated Anti and
Pro-abortion Rights. The Feminist and the women liberation movement that
gparkedinthe 1950'sand 60'sinthe USA,, gained momentum, leading towards
thehighly debated Anti and Pro-abortion Rights.

InIndia, prior to 1971, till the passing of Medical Termination of Pregnancy
Act, thelaw of abortionin Indiawas contained inthe provisonsof Sections312
t0 316 of Indian Pena Code. They were strict and punitivein nature. Abortion
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wasmade acrimefor which themother aswell asthe abortionist could be pun-
ished and theonly exception wasin order to savethelifeof themother. Thisgtrict
law ledtomany illegd abortionsbreachingthelaw.

Itisestimated that 15.6 million abortionstake placein Indiaevery year. A
sgnificant proportion of these are expected to beunsafe. Unsafe abortionisthe
third largest cause of maternal mortality leading to desth of 10 women each day
and thousandsmorefacingmorbidities.

Onthesebases, in 1969, M edical Termination of Pregnancy bill wasintro-
ducedin RgyaSabhaand L ok Sabhaand passed by Indian ParliamentinAugust,
1971. TheMedical Termination of Pregnancy Act, 1971 (MTPAct) wasimple-
mented fromApril, 1972. Implemented rulesand regulationswereagainrevisedin
1975 to dliminatetime consuming proceduresfor the gpprova of theplaceandto
makeservicesmorereadily available.

e TheMedical Termination of Pregnancy Act, 1971

ThePreambleof theAct states” an Act to providefor thetermination of certain
pregnanciesby registered medica practitionersand for mattersconnected there-
with or incidental thereto”. The preambleis clear in stating that termination of
pregnancy would be permittedin certain casesonly.

TheAct, consisting of only eight Sections, isalandmark inthe history of
socid legidation. Theobject of theAct, bes destheelimination of thehighinci-
denceof illegal abortions, isperhapsto confer on the woman theright to pri-
vacy, and theright to decide about her own body. Another important feature of
theAct isto encourage areductionintherate of population growth by permit-
ting termination of an unwanted pregnancy of amarried woman ontheground
that acontraceptive devicefailed. TheAct providesfor termination of preg-
nancy by aregistered medical practitioner only. The M TP (Amendment) Bill,
2020 amendsthe Medica Termination of Pregnancy Act, 1971. Thus, thereis
avoidablewastage of themother’shedlth, strength and sometimeslife. Thepro-
posed measureswhich seek to liberalize certain existing provisionsrelating to
termination of pregnancy hasbeen concelved:

« Asahedthmeasurewhen thereisdanger tolifeor risk to physica or mental
hedlth of thewoman,

« On humanitarian groundswhen pregnancy arisesfrom sex crimelikerapeor
intercoursewith alunaticwoman;

« Eugenic groundswhenthereissubstantial risk that the child, if born, would
suffer fromdeformitiesand diseases.
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+ What arethesalient featuresof theM TPACct?
« Itindicateswhen pregnancy could beterminatedi.e., upto 24weeksof preg-
nancy.
« It specifiesother conditionsfor safetermination of pregnancy.

o Itindicatesthat only aqualified registered medical practitioner asdefined
under theAct, could terminate the pregnancy and relied upon the Indian Penal
Codefor punishment if conducted by any other.

o Itaso providesthat such termination of pregnancy could bedoneonlyina
place established, maintained or approved by the Government.

<+ Important provisonsof M edical Ter mination of Pregnancy Act, 1971
at aglance

Sr.No. | Section Heading
1 Section3 | When Pregnanciesmay beterminated by registered
medicd practitioners
2 Section4 Placewhere pregnancy may beterminated
3 Section5 | Sections3and4whennot to apply
4 Section 6 Power to makerules
5 Section7 Power to makeregulations
6 Section8 | Protectionof actiontakeningoodfaith

<4+ Whoisaregistered Medical Practitioner under theMTPACct, 19717

Regisered medicd practitioner | A medical practitioner who possesses any
(Section 2(d)) recognized medicd qudification asdefinedin
Cl.(h) of Section 2 of thelndian Medical
Council Act, 1956 (102 of 1956)

Whose name hasbeen entered inaState
Medicd Regiger, and

Who hassuch experienceor trainingingyne-
cology and obstetricsasmayy be prescribed
by rulesmadeunder thisAct
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<4+ When can aMedical Practitioner terminatea pregnancy?

According to Section 3 of the M TPAct apregnancy may beterminated by a
registered Medica Practitioner.

a Wherethelength of the pregnancy doesnot exceed 20 weeksif such medi-
ca practitioneris, or

b. Wherethelength of the pregnancy exceeds 20 weeksbut does not exceed
24 weeks, if not lessthan 2 registered medica practitionersareof opinion, formed
ingood faiththat:

« Thecontinuanceof the pregnancy wouldinvolvearisk tothelifeof thepreg-
nant women;or

o Arisk of graveinjury to her physica or mentd hedth;or

« I the pregnancy iscaused by rapeor shdl be presumedto congtituteagrave
Injury;

o Thereexigsasubstantia risk that, if thechild werebornit would suffer from
somephysical or menta abnormditiesso asto be serioudy handicapped; or

« Failureof any deviceor method used by the married couplefor the purpose
of limiting thenumber of childrentheanguish caused by such unwanted pregnancy
may be presumed to congdtituteagraveinjury;

« Risk of injury tothe hed th of the pregnant woman by thereason of her actua
or reasonably foreseeableenvironment.

<+ Isconsent necessary for ter mination of pregnancy?
Yes. Asper theprovisonsof MTPACct, consentismandatory.

4+ Whoseconsent would benecessary for termination of pregnancy?

Section 3(4) of MTPAct clarifiesasto whose consent woul d be necessary for
termination of pregnancy.

No pregnancy of awoman, who has not attained the age of 18 years, or who

having attained the age of 18 years, isamentally ill person, shall beterminated
except with the consent inwriting of her guardian.

No pregnancy shall beterminated except with the consent of the pregnant
woman.

« Theconsent of thewoman istheessentia factor for termination of her preg-
nancy.

« Thehusband sconsentisirrelevant. Therefore, if thewomanwantsan abor-
tion but her husband objectstoit, theabortion can ill bedone.
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o However, the consent of the guardian isneeded in the case of minorsor
mentdly ill persons

<4+ Whoseopinionisrequired for termination of pregnancy?

e The MTPACt statesthat for terminationsup to 12 weeks, theopinion of a
sngle Registered Medical Practitioner isrequired and

o For terminations between 12 and 20 weeksthe opinion of two Registered
Medicd Practitionersisrequired.

4+ Wherecanthepregnancy beterminated?

Section 4 specifiesthe place where, under MTPACt, apregnancy can be
terminated. No termination of pregnancy shall be madein accordancewiththis
Act at any place other than:

a A hogpita established or maintained by Government, or

b.A placefor thetimebeing approved for the purpose of thisAct by the Gov-
ernment or aDigtrict Level Committee constituted by that Government with the
Chief Medica Officer or aDidtrict Hedlth Officer asthe Chairperson of thesaid
Committee

+  When will termination of pregnancy amountsto an offenceunder
theAct?

Section 5of theAct specifiesthat notwithstanding anything containedinthe
Indian Pend Code (Code), thetermination performed by any personwhoisnota
registered medicd practitioner under theAct will conditutean offenceand punish-
ableunder the Code and the Codewill stand modifiedinthisrespect. AstheM TP
Act providesno specific penatiesas such in thisrespect thefollowing tabul ar
representation of offencesand penaltiesgiven under the Codewill be helpful:-

Sr. No.| Section Offence, Punishment/Penalties
under IPC
1 Section 312| Causng miscarriage:-
Para1- Offenceisnon-cognizable, non-bailableand
non-compoundable.
Triableby Magigtrate of First Class

Punishment- 3 Y rs. imprisonment or fineor both
Para2- Offenceisnon-cognizable, bailableand non-
compoundable.

Triableby Magigtrate of First Class

Punishment- 7Y rs.imprisonment andfine
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Sr.No. | Section Offence, Punishment/Penalties
under IPC

2 Section 313 | Causing miscarriagewithout woman'sconsent
OffenceisCognizable, non-bailableand non-com-
poundable.
Triableby Court of Sesson
Punishment- Lifelmprisonment or Imprisonment for
10Yrs.andFine

3 Section 314 | Death caused by act donewith intent to cause miscar-
riage
Paral- OffenceisCognizable, non-bailableand non-
compoundable.
Triableby Court of Sesson
Punishment- Imprisonment for 10 Yearsandfine
Para2- OffenceisCognizable, Non-bailableand Non-
compoundable.
Triableby Court of Sesson
Punishment- Imprisonment for Lifeor asabove

4 Section 315 | Actdonewithintent to prevent childbeingborndive
or to causeit to dieafter birth
OffenceisCognizable, Non-bailableand Non-com-
poundeble
Triableby Court of Sesson
Punishment- Imprisonment for Lifeor Fineor both

5 Section 316 | Causingdeath of quick unborn child by act amounting
toculpablehomicide
OffenceisCognizable, Non-bailableand Non-com-
poundeble
Triableby Court of Sesson
Punishment- Imprisonment for 10 Yearsand Fine

+ Arethereany recent amendmentstotheMedical Ter mination of
Pregnancy Act?

Yes, theMedical Termination of Pregnancy Act of 1971 wasamended recently
by TheMedical Termination of Pregnancy (Amendment) Bill, 2020
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4+ What arethefeaturesof TheMedical Ter mination of Pregnancy
(Amendment) Act, 2021?

o TheMedical Termination of Pregnancy (Amendment) Act, 2021 provides
mandatory requirement of an opinionfromonemedicd practioner for termination
of pregnancy up to 20 weeks of gestation and introducing the requirement of
opinionfromtwo medical practionersfor termination of pregnancy upto 20to 24
weeksof gestation.

o Theamended Act increased the upper gestation limit from 20 to 24 weeks
for specia categoriesof women such asvul nerablewomenincluding survivorsof
rape, victimsof incest and otherssuch asdifferently-abled women and minors.

« Under theamendment, the upper gestation limit will not apply in cases of
substantial fetal abnormalitiesdiagnosed by theMedical Board.

« Thenameand other detail sof thewoman whose pregnancy hasbeen termi-
nated shall not be reveal ed except to aperson authorized by thelaw.

+ Whether recent amendment hasadded any offencestothe M TP
Act,19717?

Yes, asper Section 5-A(2) in casethedetail sof thewoman whose pregnancy
has been terminated under the M TPAct arereveal ed to any person except the
person authorized by law then such person who contravenesthisprovision stipu-
lated under Section 5-A(1) shall be punishablewith imprisonment which may
extend to oneyear or withfineor with both.

+4+ Is'Medical Board’ required to beconstituted under theM edical
Termination of Pregnancy (Amendment) Act, 20217

Yes, under the present Act 2021, every State Government isrequired to con-
dituteaMedica Board. TheseMedical Boardswill cons st of thefollowing mem-
bers

- Agynecologist
- Apedidridan
- Aradiologigor Snologist
Any other number of members, asmay benotified by the state govern-
ment or Unionterritory in Officid Gazette
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FAQ's—REALITY CHECK

1.1 amalready amother of twochildren,ason and adaughter and now | am
pregnant again. My husband isa security guar d and we cannot afford the
expensesof onemor efamily member socan | legally get an abortion done?

Yes, if theexpense of the child cannot be borne by thefamily and which can
completely hamper hisnourishment inthefutureyou can get an abortion but only
if you have not exceeded 20 weeksfrom the date of pregnancy.

2.1 got tested and my doctor stated that thereare90% chancesthat my
child will beborn with cerebral palsy. Thetestsshow very lessbrain and
hand activity. Can | get an abortion done?

Yes, with the consultation and approva of two registered medica practitioners
you can get an abortion looking at the scenario that the child, if born, will have
permanent physica and mentd disabilities

3. My neighbour is16 yearsold and sheispregnant. Thepregnancy is
against her will and if not terminated shewould suffer traumaticand psy-
chological shock. Can sheget an abortion?

Yes, if theregistered medica practitioner on examinationfindsthet thetermina-
tionwould not affect thegirl’ slifeand safety.

4.1 havea 13 yearsold daughter whowasraped by oneof her cousins
on sever al occasionsand isnow 26 weeks pregnant. | have consulted a
doctor who stated that my daughter isphysically incapableof carryinga
child. Can| get her pregnancy terminated?

Yes, if themedica board clamsthat thereisagreater risk tothepregnant girl’s
lifeif itiscontinued, thenterminationispossible.

5.1 am 17 yearsold and | had eloped from my district and married a
man from another district. 2 weeks back | discovered | was 27 weeks
pregnant. | am not ready to haveachild. Can | terminatethepregnancy?

No, unlessthereisany risk toyou or your child thetermination of a27 weeks
oldfeotusisnot permissible.

6.1 havea19yearsold daughter who suffer sfrom mild to moder ate
mental retar dation and is 32 weeks pregnant. I n consultation with the
medical board, it isobserved that if the pregnancy wer e continued, the
feotuswould suffer sever ecognitiveand motor impair ment seven after
surgery. Can thepregnancy beterminated?

Yes, if theboard issatisfied that on continuing the pregnancy the child will not
beinagood statethe pregnancy can beterminated.
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LANDMARK JUDGMENTS
1. KrupaProlifersv. Sateof Kerala[WP(C).No.37463 of 2008]

The petitioner, aregistered educational and charitable Trust, with thehel p of
media, such astelevision, newspapers, weeklies, magazinesetc., statesthat the
Pharmaceuticad Company, respondent herein, ispromoting abortion among women,
by advertisng that theuseof thetablet named“ I-pill” within 72 hoursof fertiliza-
tionwill prevent pregnancy and also giving assurancethat it will beavailablefrom
any Medical Storewithout the prescription of amedical practitioner. Itisvehe-
mently argued that thelaw inthisregard, especialy, the Medica Termination of
Pregnancy Act, 1971 dlows/permitsonly registered medical practitionerstoter-
minate the pregnancy of awoman, that too, in unavoidable circumstances, that
too, inaccordancewith the provisonsof theAct. Itissubmitted that the avail abil-
ity of thesetypesof tablets, without any restriction, would adversdly affect the
younger generation of thenation andinthelong run, it would destroy mordity and
thesociety will fall intoanarchy.

Court held that thetablet I-pill manufactured by the respondent isonly acon-
traceptive pill and does not cause abortion; the gpprehension of the petitioner is
misconceived. Thoughtheindividua moraity concept isbased onrdigiousfaith
which may prohibit even contraceptive measures, thecourt cannot gointoit. Since
thel-pill isonly acontraceptivepill meant for preventing fertilization and not meant
for causing abortion, thewrit petition wasdismissed asdevoid of merits.

2. SuchitaSrivastava & Anr. v. Chandigar h Administration [AlIR 2010
SC 235]

Suchita Shrivastavahad become pregnant asaresult of an aleged rapethat
took placewhile shewasaninmate at agovernment-run welfareingtitutionlo-
cated in Chandigarh. After thediscovery of her pregnancy, the ChandigarhAd-
ministration, whichistherespondent inthiscase, had gpproached the High Court
seeking approval for thetermination of her pregnancy, keepinginmindthat in
additionto being mentaly retarded shewasa so an orphanwho did not have any
parent or guardiantolook after her or her prospectivechild. But the petitioner had
expressed her willingnessto bear achild.

The Court held that the victim’spregnancy cannot beterminated without her
consent and proceeding with the samewould not have served her ‘ best interests .
Proceeding with an abortion at such alate stage (19-20 weeks of gestation pe-
riod) posessgnificant riskstothephysica hedth of thevictim.
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3.Dr.ManglaDograé& othersv.Anil Kumar Malhotra& others[2012
AIR CC 1401 (P& H)]

ThemarriagebetweenAnil Kumar Mahotraand SeemaMa hotrawas solem-
nized on 17.4.1994. Out of thewedlock, ababy boy wasborn on 14.2.1995.
Duetothe hostilitiesand strained rel ations between the parties, SeemaMa hotra
along with her minor son had been staying with her parentsat Chandigarh since
1999. SeemaMalhotrafiled an application under Section 125 Cr.PC. claiming
mai ntenancefrom the husband, Anil Kumar Mahotra. On9.11.2002, during the
pendency of the application under Section 125 Cr. P. C., with the efforts of the
Lok Adaat, Chandigarh, she agreed to accompany the husband. On 2.1.2003,
Anil Kumar Mahotracameto know that SeemaM ahotrahad concelved. Seema
Ma hotradid not want to continuewith the pregnancy and shewanted to get the
fetusaborted, asdespitetheir living together, the differences between them per-
sisted. However, shewasadamant to get the fetus aborted but the husband re-
fused. Thehusbandfiled asuit for amandatory injunction restraining thewifefrom
getting thefetus aborted. The M TPwasdone by Dr. ManglaDograassisted by
Dr. Sukhbir Grewa asAnesthetist. Thehusbandfiled acivil suit for therecovery
of Rs. 30lacstowardsdamageson account of mental pain, agony and harassment
against thewife, SeemaMal hotra, her parents, brother, Dr. ManglaDograand
Dr.Sukhbir Grewal for getting the pregnancy terminatedillegaly.

ThePunjab and HaryanaHigh Court ruled that consent isrequired only of the
woman undergoing M TP, and the husband cannot force hiswifeto continuea
pregnancy.

In Murugan Nayakkar v. Union of India& Ors. W.P. (C) No. 749/2017, the
Apex Court allowed thetermination of 32-weeksold pregnancy of al3-years-
oldrgpevictim holding, “ Cong dering the age of the petitioner, thetraumashehas
suffered because of thesexua abuseand theagony sheisgoing through at present
and aboveall thereport of theMedical Board congtituted by thisCourt, wethink
it gppropriatethat termination of pregnancy should bedlowed.”

However, in SavitaSachin Petil v. Union of Indiathe Court rejected termina-
tion of a27-weekspregnancy. TheMedical Board gaveafinding that therewas
no physical risk tothemother but thefeotushad severephysical anomdies. The
Court then did not permit termination on the ground, based on the Medical
Board Report.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Seemawas 22 yearsold when sherealized she was 26 weeks pregnant. She
approached the Bombay High Court seeking permission to abort her fetusthat
wasdiagnosed with congenital heart defect. Canthe Court allow her plea?

Answer: Asper Section 3(2)(b)(ii) theterminationisallowed only whenthe
registered medicd practitioner/sareof theopinionthat if childwerebornitwould
suffer from such physical or mental abnormalitiesasto be serioudy handicapped.
TheHigh Court turned down the plea, arguing that if born, thefetuswould not
suffer from any such serioushandicap asmentionedinthe M TPAct. Asaresullt,
Seemd spregnancy could not beterminated.

**k*

PRACTICAL CASE SCENARIONO. 2

Seemawas 16 yearsold when shewasraped intheyear 2011. Asaresult, she
became pregnant. Sheeventried to commit suicide by consumingrat kill poison
but was unsuccessful. Intheyear 2012, she approached the Gujarat High Court
for abortion of her 24 weeksfetus, will she succeed?

Answer: Yes, shewill succeed. Section 3(2)(b)(i) of the MTPACct makesit
clear that when thetwo medical practitioners(asitis24 weeksfeotus) areof the
opinion that continuation of pregnancy will leadto graveinjury tothevictim's
physical or mental health, her pregnancy beterminated. Accordingly, theHigh
Court granted permisson, citing that the continuation of the pregnancy may result
inagraveinjury to her menta hedlth.

**k*

PRACTICAL CASE SCENARIONO.3

Seema, a27 yearsold rape victim approached the Supreme Court seeking
permissionto terminate her 28-weeks pregnancy, asthefetuswasdetected with
Anencephaly, aconditionwhereby most part of thebrain, scull and scalpismiss-
ing. Will Seemaget justice?

Answer: Themedica board, after having examined her onthedirectionsof the
Supreme Court, declared that thewoman'slifewasin danger. Here Section 3(2B)
of theamended MTPAct will cometo Seema srescuewherein such termination
isnecessitated by thediagnosisof any of the substantia fetal abnormaitiesdiag-
nosed by aMedical Board constituted under sub-section (2D) of Section 3 of
amended MTPAct. The Apex Court then conferred her justice by granting her
permissionto abort thefetus.

*k*
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PRACTICAL CASE SCENARIONO.4

Seema, a36 yearsold womanin her 30th week of pregnancy approached the
Supreme Court for permission to abort her fetusthat wasfound to be suffering
from Down Syndrome. How will the Court handlethesituation?

Answer: TheHon’ ble Court will takethe help of aMedica Board congtituted
under Section 3(2D) of theamended MTPAct. Asper Section 3(2B) thelength
of thepregnancy will not beabar for denial of termination of the pregnancy but
only inexceptiona cases. Theopinion astowhether thegivenstuationfalsinthe
exception or not aMedical Board needsto be constituted. Finally, the Court
decidesthe matter on the opinion of the Board. In this case after the medical
board appointed by the Court advised against an abortion, theApex Court denied
her permission to terminate the pregnancy, citing that the baby could be* born
aive’ if the pregnancy wasalowed to continue, whileadmitting that it was*“ very
sad for amother to bring up amentally retarded child”. Thefetuswas detected
witharareabnormality called theArnold-Chiari malformation, wherethebrain
and spinal cord connect. ButtheMedical Board did not find it an exceptional case
involving substantial fetal abnormdlitiestoalow itstermination.

*k*

PRACTICAL CASE SCENARIONO.5

Seema, an HIV-positive destituterape victim approached the PatnaHigh Court
withapleatoterminate her pregnancy. After the High Court turned downtheplea,
sayingthat “it wasacompelling respongbility of thestateto keep thechild dive’,
will shesucceed inthe Supreme Court?

Answer: Yes, shewill succeedintheApex Court. The Explanation 2 of Sec-
tion 3 of theAmended M TPA ct makesit clear that when the pregnancy isthe
result of rapethen the anguish caused by such pregnancy ispresumed to consti-
tutegraveinjury to the mental health of the pregnant woman. The Apex Court
appointed an AlIM S medical board to examine her. It stated that “awoman,
who hasdready become destitute, being sexua ly assaulted and sufferingfroma
seriousallment, should not go through further suffering. Thequintessential pur-
poseof lifeisthedignity of lifeand all effortsareto bemadeto sustainit”. The
Apex Court then granted permission to abort the 26-weeksold fetusrelying
upon the opinion of the board.

**k*
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ASSESSYOURSELF: MULTIPLE CHOICE QUESTIONS

1. Natural abortion may occur duetowhich of thefollowing reasons?
a Bad hedlth of themother

b. Shock

c.Accident

d.All of theabove

2.Medical Termination of Pregnancy (M TP) isamaternal health care
measur e, which helpsto avoid themater nal mortality and morbidity re-
sultingfrom illegal abortions. Thestatement is

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

3. Medical termination of pregnancy bill wasintroduced in Raj ya Sabha
and L ok Sabhaand passed by I ndian Par liament in August

a 1973
b.1972
c. 1971
d. 1970

4. A medical practitioner isdefined under of theMTPAct,
1971.

a Section 2(a)
b. Section 2(b)
C. Section 2(c)
d. Section 2(d)

5. TheMTPAct, 1971 doesnot permit ter mination of pregnancy after

a 18 weeks
b. 20weeks
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C. 25 weeks
d. 30 weeks

6. Allopathic doctorswho areduly registered with the State M edical
Council arenot authorized todoabortion. Thestatement is

a Correct

b. Incorrect

C. Partly correct

d. Noneof theabove

7.What arethekey featuresof the M edical Ter mination of Pregnancy
Act, 19717

a Itindicateswhen pregnancy could beterminated
b. It specifiestheindicationswhen termination of pregnancy could bedone

c. Itindicatesthat termination of pregnancy could bedoneonly inaplacees-
tablished, maintained or gpproved by the Government

d. All of theabove

8. specifiestheplacewhere, under M TP, apregnancy can
beterminated.

a Section 3
b. Section4
C. Section5
d. Section6

9. TheMedical Termination of Pregnancy (Amendment) Bill, 2020the
M edical Board should consist of

aAgynecologist
b. A pediatrician
c.Aradiologist
d.All of theabove
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10.Accordingto TheM edical Ter mination of Pregnancy (Amendment)
Bill, 2020 who can opt for an abortion at 24 weeksand beyond?

a Rapesurvivor

b. Pregnancy caused asresult of incest
c. Differently abled woman

d.All of theabove

ANSWERKEY
2 3 4 5 6 7 8 9 10
a c d b b d b d d
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TrainingModule
IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asitfocuseson particular responshilitiesin spreading legal awarenessabout
women and their Reproductive Health Rights (Pre-Natal Diagnostic Tech-
nique (Regulation and prevention of Misuse) Act, 2002), asa part of Legal
Awareness Programme under taken by National Legal Services Authorityin
collaboration with Nation Commission for Women. Resource Personswill
find it asa useful source of information & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
shape the opinion and enlighten the Resour ce Persons on i ssues concerning
Wbmen & their Reproductive Health Rights[ Pre-Natal Diagnostic Techniques
(Regulation and Prevention of Misuse) Act, 1994].

Theoverall content consistsof variousreproductive health rightsguaran-
teed to women in general. Thishas been writtenin an interactive Question
Answer style, inalucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective
« Togivean overview of the Scheme made under the Pre-Natal Diagnos-
tic Technique Act,1994

« Tofamiliarizethe Resource Personswith the‘ Reproductive health Rights
availableto every Women

« Toimprovethe under standing of Resource Personsabout the challenges
& barriers women confront in accessing and enjoying their Reproductive
health Rights

L ear ning Outcome

o Legal awarenessregarding the provisions of the Pre-Natal Diagnostic
Technique Act, 1994

« Training participants (Resource Persons) in spreading awareness about
the women’'sreproductive health rightsin general
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PRE-CONCEPTIONAND THE PRE-NATAL DIAGNOSTIC TECH-
NIQUE (PROHIBITION OF SEX SELECTION)ACT, 1994[PCPNDT]

Introduction

Indiahasfollowed ‘ patriarchy’ for ages. A son was cons dered necessary to
carry onthelineageof thefamily whileagirl child wasconsdered acurse. Natu-
rally the couplelooksforward to thebirth of malechild. Unfortunately, in some
partsof Indiathefamily desperately wait for themalechild andfor that it triesto
find out the sex of thefeotusandif itisafemaefeotusit isaborted. Althoughthe
Condtitutionof IndiainitsPart 111 on Fundamenta Rightsprohibitsdiscrimination
onthebag sof sex, gender-based discriminationiswiddy prevaent phenomenon
inIndian society. Higtorically discrimination onthebasi sof sex occurredinvarious
formswhereby women have been subjugatedin every Strataof societd existence.
A new additiontoitisthemisuseof technology for determination and formulafor
sex selection. What ismore serioushereisthenew form of discrimination by total
elimination of fema efeotusand not to allow her totakebirth. Thishasresultedin
theimbalanceinthechild sexratio.

Accordingtothe2011 census, intheagegroup 0-6 years, thegender ratiois
914 girlsto 1000 boyswhichisthelowest gender ratio recorded sinceIndia’s
independence. A girl childisthought of asaliability whichthe peopletill want to
dispose of completely so that the burden can beeiminated at itsvery inception.
“May you bethemother of ahundred sons!”, weall must befamiliar withthis
saying and if we analyzethe phrase, wewill understand the root cause of the
popularity of sex determinationtestsin India. The strong son-preferencethat has
thesanction of religion, tradition, and culture, though declining but still isfar from
complete eradication. In 1988, the State of M aharashtrabecamethefirstinthe
country to ban pre-natal sex determination through the enactment of the
‘MaharashtraRegulation of Prenatal Diagnostics TechniquesAct’ . At thenationa
leve, thePre-natal Diagnogtic Techniques (Regulation and Prevention of Misuse)
Act (PC& PNDT Act) wasenacted on September 20, 1994. Themain objective
of enactment isto ban the use of sex sel ection techniquesbeforeor after concep-
tionand prevent themisuse of aprenatal diagnostic techniquefor sex-selective
abortion. Itisanimportant tool for addressing sex sdlectivediminationsand safe-
guardthegirl child.

e ReproductiveHealth Rightsof Women

United Nations 1994 | nternational Conference on Population and Develop-
ment (ICPD) explains: in para7.3 of thel CPD Programmeof action* Reproduc-
tiverightsembrace certain human rightsthat area ready recognized in nationa
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laws, internationa humanrightsdocumentsand other consensusdocuments. These
rightsrest ontherecognition of thebasic right of all couplesand individualsto
decidefredy and respons bly thenumber, spacing andtiming of their childrenand
to havetheinformation and meansto do so, and theright to attain the highest
standard of sexual and reproductive health. It asoincludestheir right to make
decis onsconcerning reproduction freeof discrimination, coercionand violence.”

In India, Women's sexual and reproductive healthisrelated to variousfun-
damental human rights guaranteed by the Constitution of India, including the
Rightsto:

° Life
o Libaty
e Hadth

e ReproductiveHedthRights

o MariageRightsPrivacy

o Equdity andNon-Discrimingtion

e Rightsagaing humanrightsviolation

e FreefromTortureor Other Crud, Inhuman, or Degrading Treatment
e  Freefrom Sexud and Gender-Based Violence

o EducationandInformation

e Accesstotechnological changes

Theserightsare understood only in the context of selectiveissueslikechild
marriage, fema efeticide, sex selection and menstrud hedth and hygieneissues.
Therecognition of sexua and reproductiverightsof women asawholedtill re-
mainsnegligibleinthecountry. Therearetill variousissuesthat need serious
congderation, afew of themare:

« Unsafeabortions: Only 22% of abortionsaredonethrough publicor private
hedthfadilities

o Lack of accessto safeabortion clinics, particularly public hospitas, stigma
and attitudestoward women, especidly young, unmarried women seeking abor-
tion.

o Thelaw doesnot accommodate non-medical concernsover the Economic
costsof raigngachild, effectson Career Decisions, or any other personal consid-
erations, etc.

4+ ThePre-Natal Diagnostic Techniques(Regulation and Prevention
of MisuseAct, 2002)

ThePre-Nata Diagnostic Techniques (Regulation and Prevention of Misuse
Act, 2002) isanActto providefor theregulation of theuseof pre-nata diagnostic

Knowledge Partner : All India Reporter Pvt. Ltd.




418

Wbmen & the Reproductive Health Rights

techniquesfor the purpose of detecting genetic or metabolic disordersor chromo-
somal abnormalitiesor certain congenital malformationsor sex-linked disorders
andfor the prevention of themisuse of such techniquesfor the purpose of pre-
natal sex determinationleeding tofemaefeticide; and, for mattersconnected there-
with or incidenta thereto.

<4 Important Provisionsof Pre-conception and Pre-natal Diagnostic
TechniqueAct at aGlance

Sr.No.| Section Heading

1 Section3 Regulation of Genetic Counsdlling Centers, Genetic
L aboratoriesand Genetic Clinics

2 Section4 Regulation of prenatal diagnostictechniques

3 Section5 Written consent of pregnant woman and prohibition
of communicating thesex of feotus

4 Section 6 Determination of sex prohibited

5 Section7-16 | Centra Supervisory Board

6 Section 17 AppropriateAuthority and Advisory Committee

7 Section 18 Regidrationof Genetic Counsdlling Centers, Genetic
Laboratoriesor Genetic Clinics

8 Section19 Certificateof regigtration

9 Section 20 Cancdlation or sugpengon of regigration

10 Section22-28 | Offencesand Pendties

n Section29-34 | MiscdlaneousProvisons

<+ Important Definitionsunder theAct at a Glance:

Sections Nominal Heading | Definition
Section2(c) | GeneticCounsdling | Aningtitute, hospita, nursnghome, or
Centre any place, by whatever namecalled,
which providesfor geneticcounsdlingto
petients;

Section2(d) | GeneticClinic Adinic,inditute, hospita, nuranghome,
or any place, by whatever namecaled,
whichisused for conducting pre-nata
diagnostic procedures,

Section2(e) | GeneticLaboratory | A laboraory thatincludesaplacewhere
facilitiesareprovided for conducting
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Sections Nominal Heading

Definition

andydsortestsof samplesreceaived from
theGenetic Clinicfor prenatal diagnos-
tictedts,

Section2(f) | Gynecologist

A person who possesses a post-gradu-
atequdificationin gynecology and ob-
detrics;

Section2(g) | Medicd Geneticist

A personwho possessesadegreeor di-
plomaor certificatein medical genetics

inthefield of pre-nata diagnostictech-
niquesor hasexperienceof not lessthan
twoyearsinsuchfield after obtaining:
any oneof themedical qudificationsrec-
ognized under thelndian Medica Coun-
cil Act, 1956; or

apost-graduatedegreeinbiologica sci-
ences,

Section2(h) | Pediarician

A person who possesses a post-gradu-
atequdificationinpediatrics.

Section2(i) | Pre-natal Diagnostic

Procedures

All gynecological or obstetrical or medi-
ca proceduressuch asultrasonography
foetoscopy, taking or removing samples
of amniaticfluid, chorionicvilli, blood or
any tissue of apregnant womanfor be-
ing sent to aGenetic Laboratory or Ge-
netic Clinicfor conducting pre-natal di-
agnogtictest.

Section2(j) | Pre-natd Diagnostic

Techniques

All pre-natdl diagnostic proceduresand
pre-natal diagnostictests.

Section2(k) | Pre-natal Diagnosdtic

Test

Ultrasonography or any test or analyss
of amniaticfluid, chorionicvilli, blood or
any tissue of apregnant woman condu-
cted to detect genetic or metabolicdis-
ordersor chromosomal abnormalities
or congenital anomaliesor haemogl obi-
nopathiesor sex-linked diseases.
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Sections Nominal Heading | Definition

Section2(m) | RegisteredMedicd | A medicd practitioner who possesses
Practitioner any recognized medical qudificationas
definedin clause (h) of section2 of the
Indian Medical Council Act, 1956, and

whosenamehasbeen enteredinaState
Medica Regiger

<4+ What arethe Objectivesof the PCPNDT Act?

TheA ct was enacted to ban the use of sex sel ection techniquesafter concep-
tionand prevent the misuse of prenatal diagnostic techniquesfor sex-selective
abortions

4+ What aretheregulationsprovided under theAct regarding Ge-
netic Counselling Center s, Genetic L abor atories, and Genetic Clinics?

« Accordingto Section 3(1), unlessalready registered under thisAct, no Ge-
netic Counsdlling Centre/Laboratory/Clinic can conduct activitiesrelatingto pre-
natal diagnostictechniques;

o Clause(2) providesthat no Genetic Counselling Centre/L aboratory/Clinic
can employ any person who doesnot possessthe prescribed qudificationsunder
theAct.

o Asper Clause(3) nomedica professond (may it begeneticist, gynecologis,
pediatrician) or any other personwill conduct by himself or through any other

person, any pre-natal diagnostic techniquesat aplaceother than aplaceregis-
tered under thisAct.

4+ What aretheregulationsregardingtheuseof pre-natal diagnostic
techniques?

According to Section 4, only the Genetic Counsdlling Centreor Genetic Labo-
ratory or Genetic Clinicwill beused by any personfor conducting pre-natd diag-
nostic techniques. Theonly exceptionto theaboveisfor detecting [Clause2]:

e geneticabnormdities

e Mmetabolicdisorders

e chromosomd abnormdlities

e Cataincongenital maformations
e hemoglobinopathies
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e x-linkeddisorders

And no such techniques shall be used unlessthe person qualifiedtodosois
satisfied about thefollowing [Clause 3]:

e ageof thepregnant womanisabovethirty-fiveyears,

e thepregnant woman hasundergonetwo or more spontaneousabortions
orfetd loss;

o thepregnant woman had been exposed to potentialy teratogenic agents
suchasdrugs, radiation, infection or chemicals,

e thepregnantwoman hasafamily history of menta retardetion or physical
deformitiessuch asspadticity or any other genetic disease;

e any other conditionasmay bespecified by the Central Supervisory Board,

Further, according to Clause (4), no onewill encourage pregnant women to get
theprenatal diagnosisdone on her except for the purpose specifiedin clause (2).

<4+ What arethedutiesof amedical practitioner under theAct?
Section 5(1) hasmadeit theduty of every medical practitioner to:

a explainal known side and after-effects of such proceduresto the pregnant
woman concerned

b. obtain her written consent in the prescribed form to undergo such proce-
duresinthelanguagewhich sheunderstands

C. givethe pregnant woman acopy of her written consent obtained under clause
(b).
Further, no person conducting such adiagnostic can communicete, either tothe

pregnant woman concerned or her relatives, the sex of thefeotusby words, signs,
or inany other manner [Section 5(2)].

<4+ Isultrasonography of pre-natal diagnosisper mitted?

No. Accordingto Section 6, any prenatal diagnostictechniquesincluding ultra-
sonography for the purpose of determining the sex of afeotusisprohibited under
theAct.

+4+ Canapregnant woman becompeled by her family toundergopre-
natal diagnostictests?

No. Any compelling act by thefamily of the pregnant woman forcing her to
undergo pre-nata diagnostic test ispunishable under section 23(3).
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4+ Canthecourt‘Presume such compulsion inthecaseof conduct of
pre-natal diagnostictechniquesin theabsenceof any evidence?

According to Section 24, the court will automatically presume (unlessthe
contrary isproved) that the pregnant woman has been compelled by her hus-
band or therelative to undergo pre-natal diagnostic techniqueand such person
shall beliablefor abetment of offence under section 23(3) and shall be punish-
ableaccordingly.

4+ Whatistheperiod for which therecordsaretobemaintained by
theGenetic Counsdlling Centre/L abor ator y/Clinicunder theAct?

All records, charts, forms, reports, consent lettersand all other documents
required to be maintained under thisAct and therulesshall be preservedfor a
period of 2 yearsor for such period asmay be prescribed. But, if any criminal or
other proceedingsareingtituted against any Genetic Counselling Centre/L abora-
tory/Clinic, therecordsand dl other documentsof such Centre/L aboratory/Clinic
shdll bepreservedtill thefinal disposa of such proceedings. Section 29

4+ What arethevariousAuthoritiescreated under theAct?
Theimplementing authoritiesunder theAct are:
a Central Supervisory Board (CSB).

b. State Supervisory Board (SSB) and Union Territory Supervisory Board
(UTSB).

c. SateAdvisory Committee (SAC) and Union Territory Advisory Committee
(UAQC).

d. Appropriate Authority (AA) for thewholeor any part of the State/Union
Territory.

e. Advisory Committees (AC) for designated aress.

4+ HowisCentral Supervisory Board constituted?
Central Supervisory Board (CSB):

According to Section 7 of theAct, the Central Supervisory Boardisthemain
Supervisory body to exercisethe powersand perform thefunctionsconferred on
itunder thisAct.

Clause(2) statesthat the Board will consist of :
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Sub-Clausg Members Appointment
a Chairman, ex officio | Minigter inchargeof theMinistry or De-

partment of Family Wdlfare;

b. Vice-Charman,ex | Secretary tothe Government of Indiain
offido chargeof the Department of Family Wel-
fae
C. Threemembers Appointed by the Centra Government to
represent theMinistriesof Central Gov-
ernment in chargeof Woman and Child
Deve opment and of Law and Justice, ex
offido;
d. Director-Generd of | of theCentrd Government, ex officio;
Hedth Services
e Tenmembers Appointed by the Centra Government,
two eachfrom amongst:

a eminentmedica geneticigts,

b. eminent gynecol ogistsand obgetricians,

C.eminent pediaricians,

d. eminent socid scientists, and

e.representativesof womenwelfareorga

nizations,
f. Threewomen Two e ected by theHouse of the People
Membersof and one by the Council of States,
Parliament
g Four members e Appointed by the Central Government
by rotation to represent the Statesand
theUnionterritories[twointhea pha-
betical order andtwointhereversea-
phabetical order].

e No appointment under thisclauseshall
be made except ontherecommenda-
tion of the State Government or the
Unionterritory.

h Anofficer [not Inchargeof Family Welfare, who shdl be
below therank of the Member-Secretary, ex officio;
aJoint Secretary or
equivaent of the
Centrd Government]
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<4+ What istheofficeterm of themember s?
Term of officeof members:
Section 8 providesthat al membersexcept ex officio members:
a Appointed under clause (e) or (f), shal hold officefor threeyears, and
b. Appointed under clause(g), shal hold officefor oneyesr.

+ Canmembersbedisgualified from appointment?
Disqualificationsfor appointment asmember [Section 14] :
A personshdl bedisqualified for being appointed asamember if, he:

a hasbeen convicted and sentenced to imprisonment for an offencewhich, in
theopinion of the Centra Government, involvesmord turpitude; or

b. isan un-discharged insolvent; or
c. isof unsound mind and stands so declared by acompetent court; or

d. has been removed or dismissed from the service of the Government or a
Corporation owned or controlled by the Government; or

e. hasintheopinion of the Central Government, suchfinancia or other interest
intheBoard asislikely toaffect preudicidly thedischargeby him of hisfunctions
asamember; or

f. has, intheopinion of the Central Government, been associated withtheuse
or promotion of pre-natal diagnostic techniquefor determination of sex.

4+ What aretheFunctionsof the Central Supervisory Board?
Functionsof theBoard:
Section 16 providesthat theBoard shal havethefollowing functions:

a toadvisethe Government on policy mattersreating to use of pre-natal diag-
nogtictechniques,

b. to review implementation of theAct and therulesmadethereunder andrec-
ommend changesinthesaid Act and rulesto the Central Government;

C. to create public awareness against the practice of pre-natal determination of
sex andfemdefeticide;

d. tolay down code of conduct to be observed by personsworking at Genetic
Counsdlling Centers, Genetic Laboratoriesand Genetic Clinics,

e. any other functionsasmay be specified under theAct.
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+ WhoisAppropriateAuthority under thePCPNDT Act?
AppropriateAuthority:
Section 17 authorizesthe State and the Central Government to gppoint oneor

moreAppropriate Authoritiesfor each of the State and Unionterritoriesfor the
purposesof thisAct.

Theofficersappointed asAppropriate Authoritieswill be[Clause 3] :
When gppointed for thewholeof the | Abovetherank of Joint Director of

Stateor theUnionterritory Hedthand Family Welfare
When appointed for any part of the Other rank asthe State Government
Stateor theUnionterritory or the Central Government, asthe

casemay be, may deemfit.

+ What arethefunctionsand power sof theAuthority?
Thefollowing arethefunctionsof theauthority [Clause4] :

a togrant, suspend or cancel registration of aGenetic Counsdlling Centre,
Genetic Laboratory or Genetic Clinic;

b. toenforcestandardsprescribed for the Genetic Counsdlling Centre, Ge-
netic Laboratory and Genetic Clinic;

c. toinvestigatecomplaintsof breach of the provisonsof thisAct or the
rulesmadethereunder and takeimmediate action; and

d. toseekandconsider theadviceof theAdvisory Committee, constituted
under sub-section (5), on gpplication for registration and on complaintsfor sus-
pensionor cancellation of regigtration.

e totakeappropriatelega action against the use of any sex selectiontech-
nigque by any person at any place, suo motu or brought to itsnoticeand also to
initiateindependent investigationsin such métter;

f.  tocreate public awarenessagainst the practice of sex selection or pre-
natal determination of sex;

g tosupervisetheimplementation of theprovisonsof theAct andrules,

h  torecommendtotheCSB and State Boardsmodificationsrequiredinthe
rulesin accordancewith changesintechnology or socid conditions,

I.  totakeaction ontherecommendationsof theAdvisory Committeemade
after investigation of complaint for suspenson or cancellation of registration.
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4+ What istheAdditional Power of AppropriateAuthority?

ad TheAppropriateAuthority hasthe power to search and seizetherecords
maintained by the Genetic Counselling Centre, Genetic Laboratory or Genetic
Clinicif it hasreasonto beievethat any offence under theAct hasbeen committed
by such Centre or Laboratory or Clinic under Section 30. Such search and Sei-
zurewill becarried out asper theprovisonsof Criminal Procedure Code, 1973.

4+ What istheroleof Advisory committee?
Advisory Committee:

Section 17(5) authorizesthe Central Government and the State Government
to congtitute an Advisory Committeefor each Appropriate Authority toaid and
advisetheminthedischargeof their functions. The Governmentitsaf will appoint
oneof themembersof theAdvisory Committeeto beitschairman.

Thefollowing arethe membersof theAdvisory Committee[Clause6] :

Threemedica experts Whowill begynecol ogists, obstetricians, pe-
diariciansand medica geneticigs,

Onre Legd expert

OneOfficer To represent the department dedling within-
formation and publicity of the State Govern-
ment or theUnionterritory

Threeeminent socid workers | Notlessthan oneshdl befrom amongst repre-
sentativesof women'sorganizations

Any person who hasbeen associated with the use or promotion of pre-natal
diagnogtictechniquefor determination of sex cannot be gppointed asamember of
theAdvisory Committee.

4+ What aretheRulesregardingtheregistration of Genetic Counsal-
ling Centers, GeneticL abor atoriesor Genetic Clinicsunder PCPNDT Act?

Section 18 makesregistration of all the Genetic Counsdlling Centers, Genetic
L aboratoriesand Genetic Clinicsafter the commencement of thisAct unlessa-

ready registered.

4+ What istheprocedurefor registration of Genetic Counsdlling Cen-
ters, Genetic L aboratoriesand Genetic Clinics?

Thefollowing arethestepsof regigtration:

a Applicationfor registrationinthe prescribed formto theAppropriateAu-
thority;
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b. Inquiry by theAppropriateAuthority;
c. Opportunity tothepartiesof being heard on the matter;
d. SeekadvicefromAdvisory Committee

4+ Whenwould theGenetic Counsdlling Centre, GeneticL aboratory
or Genetic Clinicreceivethecertificateof registration?

Section 19 providesthat theA ppropriate Authority after holding aninquiry and
after being satified that the gpplicant hascomplied with al therequirementsof this
Actwill grant acertificate of regisiration to the Genetic Counselling Centre, Ge-
netic Laboratory or Genetic Clinic, asthe casemay be.

But, if theAppropriate Authority isnot satisfied with theapplication, it shall,
for reasonsto berecorded inwriting, reject the application for registration.
[Clause 2]

Thecertificate of registration issubject to renewal on payment of suchfeesas
maly beprescribed. [Clause 3]

Clause4 makesit mandatory to display the certificate of registration by the
registered Genetic Counsdlling Centre, Genetic Laboratory or GeneticClinicina
conspicuousplaceat itsplace of business.

TheAppropriate Authority isempowered to suo motu, or on complaint, issue
anoticeto the Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic
to show causewhy itsregistration should not be suspended or cancelled for the
reasons mentioned inthe notice. [ Section 20(1)]

4+ CantheGenetic Counsdling Centre, GeneticLaboratory or Ge-
netic Clinicgoin appeal against thesuspension or cancellation order of
theAppropriateAuthority passed under Section 20?

Yes, asper Section 21 the Genetic Counselling Centre, Genetic L aboratory or
Genetic Clinic may within aperiod of thirty daysfromthedate of receipt of such
order prefer an appeal against such order to-

a theCentrd Government, wheretheapped isagainst theorder of Central
AppropriateAuthority; or

b. theState Government, wheretheapped isagainst theorder of StateAp-
propriateAuthority in the prescribed manner.

4+ What arethevariousoffensesand related penaltiesunder theAct?
TheAct categorizesvariousactivitiesasan offensesuch as

a conducting or hdpingintheconduct of prenatd diagnosticsintheunregis-
tered units,
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b. sexsdectiononamanor woman,
c. conducting PND test for any purpose other than the onementionedinthe

Act,

Wbmen & the Reproductive Health Rights

d. not keeping proper recordsof the patientsdiagnosed,
e. sde, distribution, supply, renting, etc. of any ultrasound machine or any

other equipment capabl e of detecting sex of thefoetus.

Punishment For Towhom? Penalty
Advertissmentreatingto| Any Person Imprisonment for aterm
pre-natal determination whichmay extendto 3
of sex [Section22] yearsandwithfinewhich
may extendtoRs 10,000/-
Contravention of any Medicd geneticigt, gyne- | Imprisonment for aterm
provisionof theAct cologi<, regigered medi- | which may extendto 3
[Section23(1)] cal practitioner orany | yearsandwithfinewhich
person who ownsa | mayededioRs10000-.
Genetic Counselling
Centre, aGenetic Labo-
ratory or aGeneticClinic
orisemployedinsucha
Centre, Laboratory or
Clinic
Seekingtheadof Genetic| Any personincludingthe | Imprisonment for aterm
CounsdlingCentre/ La- | pregnantwomanhersdf | which may extendto 3
boratory/Clinicor of a yearsandwithfinewhich
medical geneticist, gyne- may extendtoRs 50,000/-
cologist or registered
medica practitioner for
conducting pre-natd
diagnogtictechniqueson
any pregnant woman
[Section23(3)]
Subsequent Contraven- | Any of theabove Imprisonmentwhichmay
tion[Section 23(1),(3)] extend to 5 years and
withfinewhichmay ex-
tendtoRs. 1,00,000/-.
Contraventionof any Any person Imprisonment for aterm
provisionsor rulesunder whichmay extendto 3
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Punishment For Towhom? Penalty

theAct for whichno pen- monthsorwithfing which
alty hasbeen provided may extendtoRs. 1000/-
under theAct[Section 25 or with both

Continuescontravention:
additiond finewhichmay
extend to Rs. 500/- for
every day of such con-
travention

Offencespunishebleunder | Every personwho, atthe | Punishment accordingto
theActcommittedby a | timetheoffencewasin | theoffence

company [ Section 26] charge of thecompany
for theconduct of the
business(Unlesshepro-
vesthat it waswithout his
knowledge), aswell as
thecompany

Further, the name of theregistered medical practitioner who has been con-
victed by the court under Section 23(1), shall bereported by theAppropriate
Authority to the respective State M edical Council for taking necessary action
includingtheremovd of hisnamefromtheregister or the Council for aperiod of 2
yearsfor thefirst offenceand permanently for the subsequent offence. [Section
23(2)]

4+ Whocan takeCognizanceof Offencesunder theAct?

Accordingto Section 27, every offenceunder thisAct shdl becognizable, non-
bailable and non-compoundable.

Section 28 authorizesno court other than that of aM etropolitan Magistrateor
aJudicia Magidrateof thefirs classtotry any offence punishableunder thisAct
and only thefollowing peopleto makeacomplaint of an offenceunder theAct to
theCourt:

a theAppropriateAuthority concerned, or any officer authorizedin thisbehalf
by the Central Government or State Government, asthe casemay be; or

b. apersonwho hasgiven noticeof not lessthan 30 daysinthe manner pre-
scribed, totheAppropriateAuthority, of thea leged offenceand of hisintentionto
makeacomplaint tothecourt.
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FAQ's—REALITY CHECK

1. | ampregnant and myin-lawsarepressurizingmetoknow thesex
of thechild becausethey want agrandson. Can | determinethesex of the
childin mywomb?

No, determining thesex of afeotusisapunishableoffence under the Pre-Natal
Diagnogtic TechniqueAct.

2. | ampregnant and already have 2 sons, now | want adaughter to
completemy family. Can | get toknow thesex of thechild asthe Prenatal
Act only protectsfemalefoeticide?

No, not just fema efoeticidebut dl typesof sex sdection and determinationis
banned under the PCPNDT Act.

3. Whilel wasat the Gynecologist’sthestaffthey’ reon being r epeat-
edly asked by my in-lawsr egar dingthesex of thechild, through sign told
themthat it'sgoingtobeagirl. Now they want metoabort thechild. What
should | do?

You canfileawritten complaint tothe Central Supervisory Board (CSB) againgt
thegtaff aswell asyour in-laws. Sex determinationisacrimina offencewhichis
pendized withimprisonment for atermwhich may extendto 3yearsandwithfine
whichmay extendto Rs. 10,000. Both thestaff and your in-lawscan be pendized
under theAct.

4. | asked my gynecologist about the sex of my unborn child and she
pointed tothecolor blue. Isit an offenceunder theAct?

Yes, according to section 5 no person can communi cate the sex of thefoetus
either by words, Sgns, or in any other manner.
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LANDMARK JUDGMENTS

1. Centrefor EnquiryintoHealth & Allied Themesand other v. Union
of India[AlIR 2003 SC 3309]

Inthiscase, aPublic Interest Litigation wasfiled under Article 32 of the Consti-
tution by Centrefor Enquiry into Hedlthand Allied Themes (CEHAT) for proper
implementation of theAct.

The Court accepting the contentions of the petitioners provided variousdirec-
tionsto the Centrd Government, the State Governmentsand UT Adminidrations,
the Central Supervisory Board (CSB) aswell asAppropriateAuthorities. Some
of thosedirectionswere:

o TheCentral Government isdirected to create public awarenessagainst the
practice of prenatal determination of sex and femal efoeticidethrough ap-
propriate rel eases/programmesin the el ectronic media. Thisshall lso be
doneby the Central Supervisory Board (*CSB” for short) asprovided un-
der Section 16(iii) of the PNDT Act.

o CSB toreview and monitor theimplementation of theAct [ Section 16(i1)].

o CSBtoissuedirectionstoall State/lUT Appropriate Authoritiesto furnish
quarterly returnsto CSB giving areport ontheimplementation and working
of theAct.

o All State GovernmentsUT Adminigtrationsare directed to gppoint by notifi-
cation, fully empowered Appropriate Authoritiesat district and sub-district
levelsand aso Advisory Committeesto aid and advisethe appropriate au-
thoritiesindischargeof their functions[re Section 17(5)].

o All State/UT appropriate authoritiesweredirected to furnish quarterly re-
turnsto CSB giving areport ontheimplementation and working of theAct.
Thesereturnsshouldinter aiacontain specificinformation about survey of
bodies specified in Section 3 of theAct; registration of bodiesspecifiedin
Section 3 of theActincluding bodiesusing ultrasound machines; etc.

2.  HemantaRath v. Union of India[AIR 2008 Ori 71]

InSpiteof thedetailed directionsby the Courtin CEHAT case, various Satesdid
not takeany stepfor effectiveimplementation of theAct and onceagainaPIL was
filed by anactivist for proper implementation of theActinthe OrissaHigh Court.

The contention raised in the petition wasthat therewastotal inaction both on
part of the Central and State Government inimplementing the provisionsof the
Act. Theappointment of AppropriateAuthoritiesas contempl ated under section
17 (1) of theAct had not been made and the State Advisory Committee as per
Section 17 (5) of theAct had not been constituted and without congtitution of such
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Appropriate Authority and Advisory Committee, provisionsof Section 28 be-
came nugatory asunder Section 28, acourt can take cognizance of the offence
only onacomplaint made by theAppropriate Authority.

The Centreinitsreply blamed the State of Orissafor itsnegligenceinimple-
mentation. The State of Orissaenlisted various measurestaken by it for aware-
nessgeneration and sengtization about provisonsof theAct. After referringtothe
Object of theAct and Congtitutiona principles, the High Court stressed, on both
thestatutory and Congtitutional obligation of the State, toimplement the provi-
sonsof theAct.

TheHigh Court gave explicit directionsto the State Government to appoint
Appropriate Authority and Advisory Committeewithin 6 weeksand further di-
rected the Committeeto take strict measuresto implement the provisionsof the
Act.

3. Courtonitsownv. Sateof Punjab [AIR 2008 (NOC) 922 (P& H)]

TheHigh Court of Punjab and Haryanaat Chandigarh, took suo motu cogni-
zance of anewspaper report about Sex Determination kitsenteringinthe State.

According to the High Court these kitswereahugeblow to theeffortsby the
Statetoimprove sex ratio. Being darmed by thedeclining child sex ratiointhe
Stateand to curb the socid menace of pre-nata sex salection and sex determina-
tion, the High Court on itsown motion, issued noticesto Central and State Gov-
ernment. And perusa of theaffidavitsfilled by the Governmentsinresponsethereto
revealedthat PNDT wing of theMinisiry of Health and Family Welfarewasfully
consciousabout availability of such Sex Determination kitsinthegrey market.

What wasfound to the satisfaction of the High Court wasthat Government
itself wasa so worried and concerned about the same and had taken effectiveand
adequate stepsto block them and to create general awareness and senditization
on the subject so that the laudable object and mission of the Government, as
Stated initsaffidavit, to curb pre-natal sex selection and sex determinationis
redized.

4. Vinod Soni v. Union of India[2005 CriL J 3408]

Inthiscasethevadidity of theAct waschallenged ontheground that the provi-
sonsof theActareviolativeof Article21.

Animportant argument of the Petitioner wasthat theright to life guaranteed
under Article21 of the Condtitutionincludesright to persond liberty whichinturns
includestheliberty of choosing the sex of the offspring andto determinethenature
of thefamily.
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TheHigh Court however exposed thefalacy of thisargument by observing
that, “ right to persondl liberty cannot beexpanded by any stretch of imaginationto
prohibit the coming into existence of afemal e or malefoetuswhich shall befor
natureto decide.”

After making referenceto the decisionsof the Supreme Court, which explain
that Article21 includestheright tofood, clothing, decent environment and even
protection of cultural heritage, the High Court held that “ theserights, evenif,
further expanded to the extremes of the possible el asticity of the provisionsof
Article 21, cannot includeright to sel ection of sex, whether pre-conception or

post-conception.”

5. M/s.Malpani Infertility ClinicPvt. Ltd. & othersv. Appropriate
Authority, PNDT Act & others[AIR 2005 Bom 26]

AWrit Petitionwasfiled by M/s. Mdpani Infertility ClinicPvt. Ltd. intheHigh
Court of Bombay, against the order passed by AppropriateAuthority suspending
theregistration of Petitioner’s Diagnostic Centre under the PCPNDT Act was
chdlenged.

Themain contention raised wasthat show causenotice, ascontemplated (Sec-
tion 20 (1)), an opportunity of hearing ascontemplated (Section 20(2)) and suffi-
cient reasonsasrequired (Section 20(3)) under theAct, were not given to Peti-
tionersbeforetaking the action of suspending registration; hencethe order was
bad as per law.

However, considering specific factsof the case, the High Court regjected this
contention. It was pointed out that Petitionerswasoneof the Respondent inWrit
Petition filed by CEHAT and had filed an affidavit therein defending the sex deter-
mination testsontheground of ‘ family balancing’ . Though subsequently the Peti-
tionershad filed another affidavit tendering apol ogy, they knew that they were
prosecuted for criminal offenceunder the provisionsof theAct.

It washeld that, asAppropriate Authority has, after referringto that criminal
prosecutionissued theorder of suspension, therewas sufficient noticeto Petition-
ersand therewas al so sufficient mention of thereasons by theAppropriate Au-
thority in suspension order. It wasfurther held that, “when thereasonsarere-
quiredto begiveninwriting itisnot necessary that there ought to be adetailed
discusson.”

6. Dr.Prectinder Kaur and other sv. Sateof Punjab and others[2011
CriLJ876]

A Writ Petition wasfiled questioning the competency of theauthority which
initiated criminal prosecution against the Petitioner for viol ation of Section 3(a)
punishableunder Section 23 of theAct.
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It was contended that the A ct contempl ated the proceeding to beinitiated in
particular fashion onacomplant by theAppropriateAuthority, but thesaid proce-
dure had not been followed. The person who had filed the complaint had never
been authorized by theAppropriateAuthority for taking any action; therefore, the
entiretrid whichwasin progressbeforethe Magistratewas vitiated.

TheHigh Court rightly rgected thiscontention by giving broader interpretation
to Section 28 of theAct. It was held that Section 28 does not narrow down the
classof personswho caninitiate action. On the other hand, asany legislation
intending to prevent asocid evil, it alowsfor afairly largebody of personsto set
thelaw inmotion.

7. Qualified PrivateM edical Practitioner sand HospitalsAssociations
v. Sateof Kerala[2006 (4) KarLJ 81]

The Court while considering the object of theAct and provisionsunder Sec-
tions4(1) and 22 of theAct, it washeld that, “ AppropriateAuthoritiesare com-
petent to ensure due complianceof theAct fromal persons, at al placesand at dl
institutions, whether registered or unregistered under theAct, wheretheultra-
sound scanning deviceisingdled.”

8. Dr.Mrs Suhasini Umesh Karanjakar v. Kolhapur Municipal Cor-
poration [2011(4) AIR Bom R 326]

Whilecongdering declining sex-ratioin Maharashtrafrom 913in 2001 to 883
in 2011, the Court provided strict directionsfor expedite disposal of the pending
casesunder theAct with utmost priority, preferably withinoneyear.

The Court held that, words* any other material object” usedin Section 30 of
theAct and Explanation (2) to Rule 12 clearly providethat AppropriateAuthority
isempowered to seizeand sedl ultra-sound machines, other machinesand equip-
ment capableof ading or asssting in sex-saection.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

A married couplewant tofileawrit beforethe Court for the enforcement of
their right to persond liberty asacitizen of India, guaranteed under Article 21 of
the Condtitution, which according to themincludestheliberty of choosing thesex
of thechild. Isthisargument valid?

Answer: No, theRight to Persond Liberty cannot beexpanded by any stretch
of imagination to prohibit the cominginto existence of afemale or malefoetus
which shal befor natureto decide. Theserights, evenif, further expanded tothe
extremesof thepossiblee asticity of the provisonsof Article 21, cannot include
right to selection of sex, whether preconception or post-conception.

*k*

PRACTICAL CASE SCENARIONO. 2

A married couple having two femal e children and were desirous of having a
malechild, filed awrit petition challenging the congtitutional ity of thePCPNDT
Actonthegroundthatit violatesprincipleof ‘equdity of law’ enshrinedinArticle
14. According to them, the provisionsof theMedical Termination of Pregnancy
Act, 1972 (MTPALct), dlowstermination of pregnancy under certain circum-
stances and hencethereisno reason toimpose ablanket ban on determination of
sex at preconception stage. I angui sh caused by unwanted pregnancy isrecog-
nized asground for termination of the pregnancy under MTPAct, why under
PCPNDT A ct anguish caused to amother who concelvesafemaeor malechild
for the second or third timeisnot considered and thusthereisdiscrimination
between twowomen situated in Smilar position and henceAct violatesArticle 14
of the Condtitution. Istheargument valid?

Answer: No, there can be no comparison between thetwo legidations: viz.,
MTPAct and PCPNDT Act. Theobject of boththeActsdiffers. MTPAct does
not deal with sex selection beforeor after conception. Anguish of amother who
doesnot want to bear achild of aparticular sex cannot be equated with amother
whowantsto terminatethe pregnancy not because of the sex of child but for other
circumstances Thereisno question of discriminatory and violativeof Article 14 of
the Condtitution.

*k*

PRACTICAL CASE SCENARIONO.3

An association of hospital sof aState had sought decl aration that thelaborato-
riesand clinicswhich do not conduct pre-natal diagnostictestsusing ultrasonog-
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raphy will not comewithinthepurview of theAct and theAuthoritiesunder theAct
should notinsst for registration of al ultrasound scanning centersirrespective of
thefact asto whether they are conducting ultra-sonography or not.

Answer: Though registration under theAct will becompulsory only for genetic
counseling centers, genetic clinicsand genetic laboratorieswhich are used for
conducting any pre-natal diagnostic procedureor pre-diagnostic stieps. But it does
not mean that such clinicsdo not comewithinthe purview of theprovisonsof the
Act. Considering the Provisions of Section 4(1) and Section 22 of theAct and
keepinginmind theobject of theAct to prevent misuseof any pre-natdl diagnostic
techniques, authoritiesarefreeto conduct inquiries or inspection at any place
where such deviceisavailable and can take action under theAct in case any
person or inditutionisindulging in activitiescontrary totheprovisonsof theAct,
irrespectiveof thefact that such aningtituteisregistered or not under theAct.

*k*

PRACTICAL CASE SCENARIONO.4

AnlInfertility Clinic chalenged the competency of theauthority whichinitiated
crimina prosecution against them for viol ation of Section 3(a) punishableunder
section 23 of theAct. It was contended that theA ct contempl ated the proceeding
to beinitiated in particular fashion on acomplaint by theAppropriateAuthority,
but the said procedure had not been followed. The person who had filed the
complaint had never been authorized by theAppropriate Authority for taking any
action; therefore, theentiretrial whichwasin progressbeforetheMagistrate was
vitiated. Areonly competent personsalowedtofileacomplaint under theAct?

Answer: Yes, but abroader interpretation hasbeen given to meaning of com-
petent authority under Section 28 of theAct. In many casesit hasbeen held by the
Court that Section 28 doesnot narrow down the class of personswho caninitiate
action. Ontheother hand, asany legidationintended to prevent asociad evil, it
allowsfor afairly large body of personsto set thelaw inmotion. Apart fromthe
AppropriateAuthority, an Officer authorized by the Centrd or State Government
canadsofileacomplaint. He can also beaperson authorized by theAppropriate
Authority itself. Asper the Explanation contai ned under Section 28, theexpres-
sion‘person’ includesevenasocid organization. Thevariouscategoriesof per-
sonswhich areset out under Section 28 giveauthority to awiderange of persons
who caninitiatetheaction under theAct.

*k*
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PRACTICAL CASE SCENARIONO:5

Dr. Seemaissued apetition where she prayed for quashing of the FIR lodged
against her under provisionsof 1PC read with the provisionsof PCPNDT Act.
Theallegationin FIRwastotheeffect that in asting operation shownonteevison
it wasreved ed that Seemawasengaged in performing abortionsin her hospita in
collusionwith other doctorswho determined the sex of thefoetusby conducting
ultrasound tests. Her contention wasthat no offence under the A ct wasdisclosed
astheFIRitself mentioned that sex determination of thewoman had aready been
conducted el sawhereand she only agreed to perform the operation to terminate
the pregnancy. Doesthe sex selection prohibition under theActisonly confined to
X determinetion?

Answer: No, adetailed cons deration of the Object, Reasonsand provis onsof
theAct makesit clear that sex selection prohibited under theAct cannot be con-
fined only to thedetermination of the sex of foetusbut includesall the stepstaken
by the person or by thespeciadist either himself or by any other personinfacilitat-
ing sex selectionleading todimination of femaefoetuses.

*k*
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ASSESSY OURSELF. MULTIPLE CHOICE QUESTIONS

1. ThePre-Natal Diagnostic Techniques(Regulation and Prevention of
Misuse) Act wasenacted to ban theuse of sex selection techniquesafter
conception and prevent themisuse of prenatal diagnostic techniquesfor
sex-selectiveabortions. The Statement is

a Correct

b. Incorrect

c. Partly Correct

d. Noneof theabove.

2. What doesa Pre-Natal Diagnostictechniquemean?

a Sonography

b. Ultrasonography

c.Andyssof amnicticfluid

d. All pre-natal diagnostic proceduresand pre-natal diagnostic tests.

3.Accordingto Section 3(1), unlessalready registered under thisAct,
no can conduct activitiesreatingto pre-natal diagnostictech-
niques.

a Hospita

b. Genetic Counselling Centre/Laboratory/Clinic

c. Pathology Lab

d. Noneof theabove

4. Section 4 mandatesthat only the Genetic Counselling Centr e/L abo-
ratory/Clinicwill beused by any per son for conducting pre-natal diagnos-
tictechniques. Theonly exception totheaboveisfor detecting?

a Geneticabnormadlities

b. Metabolic disorders

¢. Chromosomd abnormdities
d.All of theabove.
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5. Section 4(3) requires Pre-Natal Diagnostic techniqueshall beused
unlessthe person qualified to do soissatisfied that the age of the preg-
nant woman isabove

a Forty years

b. Eighteenyears

c. Thirty-fiveyears

d. Thereisnoagelimit

6. What arethedutiesof aM edical Practitioner under theAct?

a Toexplaindl theside and after-effects of such proceduresto the pregnant
woman concerned,;

b. To obtained in the prescribed form her written consent to undergo such
proceduresin thelanguagewhich sheunderstands; and

c. Togivethe pregnant woman acopy of her written consent obtained above.
d.All of theabove

7.What isthepunishment provided under Section 22 for adver tissment
relatingto pre-natal deter mination of sex under theAct?

a Imprisonment for aterm which may extend to 3 yearsand with finewhich
may extend to Rs. 10,000

b. Imprisonment for 3yearsonly
c.Afineof Rs. 50,000
d. Thereisnofine

8. What isthe punishment prescribed under section 23 of theAct for
Subsequent Contravention?

a Imprisonment for aterm which may extend to 3 yearsand with finewhich
may extend to Rs. 10,000

b. Imprisonment for aterm which may extendto 5 yearsand with finewhich
may extend to Rs. 50,000

c. Imprisonment for aterm which may extend to 4 yearsand with finewhich
may extend to Rs. 20,000

d. Imprisonment for aterm which may extend to 5 yearsand with finewhich
may extend to Rs. 10,000
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9.Accordingto Section 27, every offenceunder thisAct shall be:

a Cognizable,

b. Non-bailable

c¢. Non-compoundable
d.All of theabove

10. Only thefollowing people can makeacomplaint of an offenceunder

theActtotheCourt:

a TheAppropriateAuthority concerned, or any officer authorized inthisbehal f

by the Government;

b. Any person who hasgiven notice of not lessthan 30 daysin the manner

prescribed, totheAppropriateAuthority.
c. Both (&) and (b)
d. Noneof theabove

ANSWERKEY
2 3 4 5 6 10
a d b d c d C
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IEC Material & TrainingModule

ThelEC & Training Moduleisprimarily for Resource Personsof NALSA,
asit focuseson responsibilitiesin spreading legal awareness about rights of
women in custody asa part of Legal Awareness Programme undertaken by
National Legal ServicesAuthority in collaborationwith National Commis-
sion for Wbmen. Resource Personswill find it asa useful source of informa-
tion & guidance.

Themain objectiveof thisIEC & Training Moduleisto inspire, motivate,
cultivate curiosity, shape the opinion and enlighten the Resource Personson
issuesconcerning relatingto criminal procedural laws.

The overall content consists of Rights guaranteed to women Suspects,
arrestees and prisoners. This has been written in an interactive Question
Answer style, inalucid and simplelanguage.

NAL SA hopes that the Resource Person will be benefitted immensely by
these|EC & Training Modules.

Objective

To givean overview of all the Right to effective accessto information and
all legal provisionsregulating conditions of detention; Right to consult or to
be defended by a legal practitioner of prisoner’schoice; Right to accessto
agenciessuch asSateLegal ServiceBoardsor similar organizationsprovid-
ing legal services; Right to communicate with prison administration, appro-
priate Government and judicial authorities, asthe case may be, for redressal
of violation of any or all of prisoner’srightsand for redressal of grievances.

L ear ning Outcome

The participants (Resource Persons) will be ableto completely understand
their role& responsibilitiesin spreading awareness about rightsavailableto
woman in custody provided under variouslaws.
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“Itissaid that no one truly knows a nation until one has been insideits
jails. A nation should not be judged by how it treatsits highest citizens, but
itslowest ones.”

—Neson Mandela
WOMEN IN CUSTODY

Introduction

Women prisonershave many rights. They cannot be debarred fromtheir basic
human rightsand freedomsguaranteed by the Congtitution of India. The Supreme
Courtinthecaseof Sunil Batrav. Delhi Administration, AIR 1980 SC 1579 held
that “whether inside prison or outside, aperson shall not be deprived of hisguar-
anteed freedom saveby methods‘right, just and fair’”. Thereareseverd rightsof
women prisonerswhich areprovided by different committeesgppointed for prison
reformsby the United Nations. Theserightsmust beincorporated inthe Prison
Act, 1894. Since PrisonsisaState subject under Entry 4 of the State Subjects
List of the Seventh Scheduleto the Constitution of India

Asper the State List provided inthe Seventh Schedule of Indian Congtitution,
all issuesrelated to prisons, reformatories, and institutions of alike nature, and
personsdetai ned therein; arrangementswith other Statesfor the use of prisons
and other ingtitutionscomeunder the domain of State Governments. Therulesof
incarceraionaredetermined by followinglaws:

o Thelndian Pena Code, 1860

o ThePrisonAct, 1894

o ThePrisoner’'sAct, 1900

o Theldentification of Prisoner’sAct, 1920
. The Exchangeof Prisoner’sAct, 1948

o TheTransfer of Prisoner’sAct, 1950

. The Prisoner (Attendancein Court) Act, 1955
o The Probation of OffendersAct, 1958

o TheCodeof Crimina Procedure, 1973

. The Repatriation of Prisoner’sAct, 2003
o TheModd Prison Manua, 2016

BAILABLEAND NON-BAILABLE OFFENCES

Theoffencesand their punishmentshave been given under Indian Pena Code,
1860 (hereinafter referred as| PC) and the procedurefor the samehasbeen given
inthe Codeof Crimina Procedure, 1973 (hereinafter referred asCr.PC.). Under
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Cr.PC., theoffenceshave been mainly classified under two heads- bailableand
non-bailableoffences

<4 What isan offence?

Any act whichisdeemed asan offenceby any law isan offence. Any act which
causesaviolation of therightsof othersor causesharmto othersand isso danger-
ousthat also affectsthe society at largeisdesignated asoffence. Section 2(n) of
Cr.PC. definesan offenceas. “ Offence’” meansany act or omission made punish-
ableby any law for thetimebeinginforceandincludesany act inrespect of which
acomplaint may bemade.

<4 What isBail?

Ball isaninstrument whichisused to ensurethe presence of an accused when-
ever required by thecourt. Cr.P.C. doesnot definetheterm Bail, but essentialy,
Bail isan agreement in which an accused person makesawritten undertaking to
the court to appear beforeit whenever required and comply with any conditions
et outintheagreement. He/shed so assurestoforfeit aspecified sumof money if
thepersonfailsto comply with any termsand conditionsof the agreement.

<+ What doyou mean by bailableand non-bailable offences?

Section 2(a) of Cr.PC. definesbailable offencesasthe offencethat hasbeen
shownintheFirst Scheduleasbailableor whichismadebailableby any other law
for thetimebeinginforce. Thefirst scheduleof the Cr.PC. isdivided into two
partswhereinthefirst part desl swith theoffencesgiven under | PC and the second
part deal swith the offencesunder other laws. Asper thelast item of the First
Schedule, an offencein order to bebailablewould haveto bean offencewhichis
punishablewith imprisonment for lessthan threeyearsor withfineonly.

Some of thecommon bailable offencesare: SmpleHurt (Section 337, 1PC),
Bribery (Section 171-E, IPC), Public Nuisance (Section 290, |PC), Death by
Rash or Negligent Act (Section 304-A, 1PC).

Section 2(a) of Cr.PC., non-bailable offenceincludesdl those offenceswhich
arenotincludedinbailableoffenceintheFirst Schedule. Further, theFirst Sched-
uleinits Second part at itsend has defined non-bail able offence asthe offences
which are punishablewith death, imprisonment of lifeor imprisonment for more
than sevenyears.
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<4+ What istheright tobereleased on bail?

Section 50 of Cr.P.C. whenever apersonisarrested without warrant, itisthe
duty of the policeofficer tocommunicatetheful| detall of theoffencefor whichthe
personisarrested. Also, if theoffencefor whichthepersonisarrestedisabailable
one, itistheduty of thepolicetoinformthat heisentitled to bereleased on bail
after givingsurety.

Asper Section 436 of Cr.P.C., whenever aperson accused of abailable of-
fenceisarrested without warrant and is prepared to givebail, such person shdl be
released onbail. Thediscretion to decidethe bail amount iswiththe Court or with
theofficer.

<4 Howtoobtain bail or Procedurefor bail?

Inorder to apply for abail inthe case of abailable offence, the person needsto
fillaformof bail i.e., FormNo. 45whichisgiveninthefirst scheduleand apply for
bail and the Court will haveto grant ball.

<4 How can | get bail in anon-bailableoffence?

A person accused of anon-bailable offencedoesn’t haveright to bereleased
onbail, but thebail can begranted at thediscretion of the court, subject to certain
conditionsgivenin Section 437 of Cr.PC..

If apersonisarrested on accusation of commission of any non-bailable of -
fence, then the person will not bereleased on bail if there appearsareasonable
ground that the personisguilty of an offence punishablewith death or imprison-
ment of life. A person accused with an offence punishablewith death or impris-
onment of lifecan bereleased on bail if the personisbel ow the age of sixteen
years. If at any stage of investigation, it appearsto the Court that there are
reasonable groundsfor believing that the person has not committed anon-bail-
able offence, the person may bereleased on bail at the discretion of Court on
execution of abond.

Inacaseapersonisaccused with commission or abetment or conspiracy or
attempt to commit any offence againgt sate or with offencesaffecting human body
or with offences against property may bereleased on bail, but the Court may
impose conditionsthat it deemsnecessary in order to ensurethat the person shall
Attend the Court in accordance with the conditions of the bond executed.
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INTHE COURT OF__,ADDITIONAL DISTRICTAND SESSON JUDGE,
__COURTS, _

INTHEMATTER OF:

LMN, Son of Yearsof Age, Working as
__ Reddingat

........... Petitioner

V.

State of Through PQR, Son of , Yearsof age,
Working as Residing at

........... Respondent

FIRNo.: U/S.

PS.:

APPLICATION UNDER SECTION 439 OF THE CODE OF CRIMINAL
PROCEDURE, 1973FOR GRANT OF BAIL

Most Respectfully Show:

1. That the present gpplication under section 439 of the Code of Criminal Pro-
cedure 1973 isbeingfiled by the Petitioner for seeking grant of bail in FIR No.
__registeredat PoliceStation . The present petitionisbeing moved
asthePetitioner hasbeenarrested on (givedate) in connectionwith
thesaid FIR. The petitioner isnow injudicia/police custody.

2. That the Petitioner isinnocent and isbeing falsay implicated intheabove said
case ashehasnothing to do with the matter.

3. That the Petitioner isalaw abiding citizen of India. The petitioner isgainfully
carryingonthebusnessof _at_. (Givedetails)

4. That the Petitioner isarespong ble person andisliving a theabove mentioned
address.

5. (Givedl other relevant facts, which haveled to thearrest or which show the
petitioner’ sinnocence or disassoci ation with the alleged offence supposed to
have been committed)

6. That the Petitioner isinnocent and no useful purposewould be served by
keeping him under custody and thisisafit casefor grant of bail. (It would be
pertinent to mention asto the stage of investigation or in casethe charge sheet
hasbeen filed, whether charges have been imposed, evidence has started, the
length of thelist of witnessescited by the prosecution etc. asthesewould dl be
mitigating circumstances)

7. That the Petitioner undertakesto abide by the conditionsthat thisHonorable
Court may imposeat thetimeof granting bail to the Petitioner and further under-
takesto attend thetrial on every dateof hearing.
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8. That the Petitioner hasnot filed any other smilar petition beforethisor any
other Honorable Court for grant of bail in case of the present FIR. (Or give
detailsand resultsof earlier gpplications)

PRAYER:

Inview of theabove stated factsand circumstancesit ismost respectfully prayed
that thisHon' ble Court may bepleasedto

a Grant bail to the Petitioner in connectionwith FIR No. registered
under section , for theoffence of (givesections) at Police
Station (giveplace).

b. Passany other such order asthisHonorable Court may deemfit and proper
intheinterest of justice.

LMN........ Petitioner

<4 What doyou mean by anticipatory bail and how toget it?

In caseapersonisof the apprehens on that he might be arrested on the accu-
sation of anon-bailable offence, he can apply to High Court or Court of Session
for bail under Section 438 of Cr.PC.. Thegrant of bail will beonthediscretion of
the Court subject to certain conditions, including conditionsthat the person shall:

e Makehimsdf availablefor interrogation by Police Officer asand when
required.

e Not makeany inducement, threat or promiseto any person so asto deter
himfrom disclosing any materid factsto the Court or any policeofficer.

e Notleavelndiawithout prior permission of the Court.

< Howtoobtain Anticipatory Bail or Procedurefor Anticipatory bail?

In order to apply for Bail under Section 437 or Section 438 of Cr.RC., the
accused isrequiredtofill theForm No. 45 givenintheFirst Scheduleand apply
for bail. After that, it will bethediscretion of the Court whether it grantsor rgjects
theapplicationfor ball.

+ Application for Bail

e For non-bailable offence one hasto move an application setting out the
groundsfor thegrant of bail. In casethe court isconvinced that bail should be
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granted it passestheorder after hearing thearguments. At that Sageonehastofill
inthebail bond duly signed by the surety and to befilled through hisadvocate. In
casetheaccused isbeforethe court, heisset at liberty inthe court itself andin
casetheaccusedisunder detentioninthejail, ordersof grant of bail aresent tothe
concernedjall.

e Togetonesdf released onbail in bailable or non-bailable offencesone
hastofilethebail bond. Thebail bondisfiled by thesurety who takestherespon-
sihility for producing the accused person in the court or beforetheinvestigating
agency. Any personwho hasthe capacity, control and competenceto producethe
accused in case of non-appearance or to pay the amount of the surety can be
accepted by the court for the purpose.

<4 Istheamount of Bond for bail fixed?

No, asper Section 440 theamount of every bond executed shal befixed with
dueregard to thecircumstancesof the case.

<4 Can bail becancelled?

Asper Section 439(2) of Cr.P.C. aHigh Court or Court of Sessionmay direct
that any person who has been rel eased on bail be arrested and commit himto
custody on an application filed by the complainant or the prosecution.

<+ Isthereaspecial provision for women under trial especially relat-
ingtobail?

Yes, Section 437 (1) proviso providesthat women can bereleased onbail in
caseof non bailable offence. Thisisto ensurethat women arenot heldin prison
for long periodsassuch confinement may have other moreharmful consegquences.

RIGHTSOFARRESTED PERSON

Every humanisbornwith certain basicrightsthat heisentitled tofor instance,
right toliveand right to freedom etc. Similarly, every citizen of every country is
presented with certain rightsthat are absolutely fair without any prejudiceinthe
spirit of common brotherhood and conscienceliketheright tolife, right to equdity,
right to freedom, right to education, right to equality, right to freedom of religion
and many more.

However, the samerights of aperson can get surrendered if the person gets
detained/ arrested for committing acrime. Although an arrested person too has
certain rightsthat explained bel ow.
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Thelegd systeminIndiaisestablished ontheplatform of “innocent till proven
guilty”. Anunlawful arrest of anindividual canbeaviolationof Article21 of the
Indian Constitution that states, “no human shall bedenied of hisright tolifeand
persondal liberty except if established by law™” which meansthat the processmust
befair, clear and not arbitrarily or oppressive.

4+ What arethedifferent rightsof an arrested person?
eRight toknow thegroundsof arrest

Sr.No

Provisgon

Law

Right

1

Artide22(1)

Congtitutionof India

Nopolicedfficid canares any
individud withoutinformingthe
accused thereason/ ground of
hisdetainment/ arrest.

Section 50

Codeof Crimind
Procedure

Every policeofficid with auth-
ority to arrest someone with
out awarrant must informthe
person getting arrested about
thecrimefor whichheisarrest-
rested and other relevant
groundsfor thearrest. Thisis
theduty of thepolice official
which hecannot refuse.

Section 50A

Codeof Crimind
Procedure

Theperson/ policeofficia arr-
esing apersontoinformof the
arresttoany of hisrelativesor
evenfriendswhomay havein
terestinthesame,

Section 55

Codeof Crimind
Procedure

Whereapoliceofficid authori-
zeshisjunior toarrest aperson
without awarrant, thejunior
officid must notify thearrested
person of theorder of deleg-
ationthat isgiven which must
asomentionthecrimeandthe
groundsof arrest.

Section 75

Codeof Crimind
Procedure

Thepoliceofficid executingthe
warrant must notify the sub
sance to the arrested person
and furnish thewarrant of the
arrest whenrequired.
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e Right to beproduced beforethe M agistratewithout unnecessary
delay

Artide22(2) of thelndian Condtitution stipul atesthet the policeofficial making
anarrest must producethearrested person beforethe Magi stratewithin 24 hours
of thearrest failing to do sowould make himligblefor wrongful detention.

Section 55 of Cr.PC. statesthat in caseapoliceofficia ismaking an arrest
without awarrant, then he must producethe person arrested without any unnec-
essary delay beforethe Magistrate with jurisdiction or beforeapoliceofficerin
chargeof the police station, depending upon the conditionsof thearrest.

Section 76 of Cr.P.C. statesthat the arrested person must be producedin

court within 24 hoursof hisarrest, thesame can excludethetimedurationwhichis
required for thejourney from the place of arrest to the M agistrate Court.

e Right tobereleased on bail

Section 50 (2) of Cr.PC. providesthat the arrested person hastheright to get
released on bail by making arrangement for the suretiesor just inform himof his
right when arrested without awarrant for an offence other than anon-cognizable
offence.

e Righttoafair andjusttrial

Thelegal provisonregarding theright toafair and just trial can beextracted
from the Indian Constitution aswell asalot of Supreme court and High court
judgmentssince no specified law hasbeen stipulated in thisregard.

Articdlel4 of thelndian Conditution Statesthat “ every individud isequd before
thelaw” which meansthat dl thesidesinalegd dispute must betrested equally.

Inthe case of HuissainaraKhatoon v. Home Secretary, Sate of Bihar, 1995
Cri. LJ 4020 (SC) the Apex Court held that “ thetrial must be disposed of as
diligently aspossible”.

e RighttoConsult aLawyer

Article22(1) of theIndian Constitution providesthat every arrested person
hastheright to chooseand el ect hisown lawyer to defend himin the court of law
for whatever crime hemay/ may not have committed.

Section 41-D of Cr.P.C. allowsprisonersto beableto consult withtheir law-
yersevenduring their interrogation.

Section 303 of Cr.P.C. alowsevery accused person theright to be defended
by alawyer of hischoiceevenif thecrimina proceedingsagaing himhaveaready
begun.
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e Right tokeep quiet

Theright to keep quiet doesnot have any mentioninany Indianlaw, however,
itsauthority can bederived from Cr.P.C. aswell asthendian EvidenceAct.

Theright to stay silent isprincipally rel ated to the statement and confession
made by the accused personinthecourt. Inadditiontothis, itistheresponsbility
of theMagidirateto perceiveif any statement or confession made by the accused
personwasvoluntarily or wasafter theuse of force and manipulation. Therefore,
policeor any other authority for that matter isnot allowed to compel an accused
personto speak anything inthe court.

« Article20(3) additionaly, reiteratesthat no person whether accused or not

cannot becompedlled to beawitnessagainst himsdlf. Thisact of exposing oneself
istheprincipleof sdf-incrimination.

e Right tobeexamined by a Doctor

Section 54 of Cr.PC. assertsthat if an arrested person claimsthat medical
examination of hisbody would |ead to adetail whichwould dismissthefact of
commission of thecrimeby him, or somedetail that might lead to evidenceto-
wardscommission of the crimeby some other person against hisbodly.

The court has complete discretion to order for amedical examination of an
accused person at hisrequest and the sameisgranted by the court when satisfied
that therequest isnot madeto delay or defeat justice.

o Additional rightsavailabletoan arrested person

Inlandmark casetitled, Prem Shankar Shuklav. Delhi Administration,
1980 Cri L J 930 (SC) the court observed that “ the prisoners arrested persons
havearight to not be handcuffed in shacklesunlessand until someextraordinary
circumstancesariseduring thearrest or whenin custody”.

Sr.No.| Provison | Law Right

1 Section55-A| Cr.PC | Maintaining reasonable heath care and

safety of every arrested personwill bethe
soleresponsibility of the person (police
officid) who hasthe custody of theaccused.
This principlewas established to protect

thearrested personfrom cruel andinhuman
treatment intheprison

2 Section358 | Cr.RC | Arrested personto be provided with com-
pensationwhen arrested unreasonably.

3 Section41-A| Cr.PC | Thepoliceofficid must furnishnoticetothe
person who has supposedly committed a
cognizableoffenceto appear beforehim at
aspecifiedtime, dateand location.
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4 Section46 | Cr.PC | Themodeof arrest of an accused person
whichindudessubmissonto custody by the
accused, Thepoliceofficid must not cause
desath of theaccused personwhiletryingto
arrest the person except when the person
tobearrestedisaccused of an offencewhich
ispunishablewithdeath or lifeimprisonment
or when the accused personistrying to
unnecessrily resst hisarrest by turningvio-
lent and aggressiveor whentheaccusedis
trying to escape.

5 Section49 | Cr.RC | Thepoliceofficial must not restrain or
detainthe accused without alegd arrest.

6 Section41-B| Cr.PC | Every paliceofficid authorised to conduct

theinvestigation/ arrest must supply clear,
visible and valid badge where the name
anddesignationof thepoliceofficid isdearly
mentioned.

LEGALAIDAND SERVICES

Inour country, most of the prisonersbelong to thelower and illiterate class, so
they suffer slent deprivation of liberty caused by the unreasonable, arbitrary and
unfair proceduresbehindthe‘ironbars and‘ stonewalls . Thus, it becomeses-
sentid that these peoplearemade awareof their right tofreelegal aid.

Thedefinition of legd aidisto providefreelegd servicestothepoor andindi-
gent who areincapabl e of affording the services of an advocatefor the prepara-
tion and representation of acaseor alega proceeding inany court, tribunal or
beforeajudicid authority.

<+ Iseverywomanin Indiaentitled tofreelegal aid or any kind of help
from thelndian lawsduringthecourseof litigation and trial?

Thefollowing arethelawsby thevirtue of which every womaninIndiaisen-
tittedtofreelegd ad:

o Article39-A of the Condtitution of India: Empowersthewomen prisonersto
securefreelegd ad. It providesthat the State shall securethat the operation of the
legal system promotesjustice, on abasisof equal opportunity, and shal, in par-
ticular, providefreelega ad, by suitablelegidation or schemesor inany other
way, to ensurethat opportunitiesfor securingjusticearenot denied to any citizen
by reason of economic or other disabilities.
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Thesameright wasreatfirmed inthedispute of Khatri and othersetc. v. Sate
of Bihar and others, AIR 1981 SC 1068 wherethe court held that, “ the state
must providefreelegal aid tothe poverty-stricken accused person.”

Thisright tofreelegal aid for the accused cannot berefused even when the
accusedfallstoask for it himself. Now, akey noteto remember, if thegovernment
isunableto providefreelega aid to the poverty- stricken accused person, then
wholetrid will sandtobevoid

« Section 304 of Cr.P.C. providesavery significant right to every accused
whoisset to appear beforea Sessions Court to gppoint him alawyer (totaly free
of cost) at the expense of the State. The court may appoint him arepresenting
lawyer if the accused has no sufficient meansto appoint himself alawyer for his
case.

o Section 12(c) of Legd ServicesAuthoritiesAct, 1987: Awomenisentitled
for freelegd ad irrespectiveof herincomeor financia status.

Lordship Justice P. N. Bhagwati aptly stated that *“legal aid means pro-
viding an arrangement in the society which makes the machinery of ad-
ministration of Justice easily accessible and in reach of those who haveto
resort to it for enforcement of rights given to them by law.”

<4 How can | apply for freelegal aid?

« You can apply for freelegal aid either offlineor online. You canfill upthe
ready-made gpplicationformthat isavailableat your nearest Lega ServicesAu-
thority and submit thesameat either theAuthority physicaly, or post theapplica
tiontotheAuthority.

« You can even makean application inwriting on asmplepieceof paper with
thenecessary detail ssuch asyour name, gender, resdentid address, employment
Satus, nationdity, whether SC/ST (with proof in support), incomeper month (with
affidavit), thecasefor whichlegd aidisrequired, reasonfor seekinglegd aid, etc.
and submit it physically or send by post.

« Another optionisto send theagpplication onlinei.e. by email to NALSA (at
nal sa-dla@nic.in), or through the online application form available online at
NAL SA'swebsteby going onthe’ OnlineApplication’ Link ontheHome Page,
aongwith uploading necessary documents.

o Itisalso possibletomakeyour gpplication ordly - aparalegd volunteer or an
officer of theconcerned Legal ServicesAuthority will assst youinsuch cases.

Thesamewasfirmly establishedin Sukh Dasv. Arunachal Pradesh where
the Court held that, *“ the right of a poverty-stricken accused person can-
not be refused even when the accused failsto apply for thesame”.
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RIGHTSOFWOMEN PRE AND POST ARREST

A lifeinprisonisalifecondemned. The punishment entail sconfinement, where
theconditionsof living arebardly bas ¢, but much worseisthelossof theright to
livealifeof dignity. Shunned by society, oftenignored by relatives, contemptu-
oudy trested by authorities, thesewomenlive behind bars—liveswithered, wasted
and wrecked by worthlessness. Therefore, not only women under police custody
or behind impenetrablewalls, every woman needsto know thelawsthat protect
themagaingt custodia tortureand violenceand givethem theright to betreated
with compasson.

<+ Dowomen havespecial rightsduringarrest than man?

Codeof Crimind procedure, 1973: Thoughthecodeismainly procedura how-
ever hereweare concerned with those provisonsof thecodewhich entitlefemae
accused of certain rightsduring course of investigation enquiry or tria of an of -
fencewithwhich sheischarged.

o Section 46 envisagesthreemodes of arrest (a) submissionto custody (b)
touching thebody (c) confining the body.

« Provisoto Section 46(1) Providesthat “whereawomanisto bearrested
then, unlessthe circumstancesindicate to the contrary, her submissionto custody
onanord intimation, of arrest shall be presumed and unlessthe circumstances
otherwiserequireor unlessthe policeofficer arresting isafemale, thepoliceof -
ficer shdl not actualy touch the person of thewoman for making her arrest.”

o Sub-section (4) of 46 providesthat savein exceptional circumstances, no
woman shall bearrested after sunset and before sunrise, and where such excep-
tional circumstancesexi<t, thewoman policeofficer shall, by making writtenre-
port, obtain the prior permission of the Judicia Magistrateof thefirst classwithin
whoselocd jurisdiction the offenceiscommitted or thearrest isto bemade.

« Theproviso of Section 47 requirespoliceofficer to notice beforesearch to
avoidintruding on her privacy and causing any embarrassment to her.

o Section 51 (2) A women must not be searched except by femalewith strict
regard to decency.

o Femademust beinterrogated only inthepresence of femaepolice.

o Section 53 clause (2) the medical examination shall be made only by or
under thesupervison of, femaeregistered medica practitioner.

<+ What aretherightsrelatingtoinvestigation of awoman accused?

Codeof Crimina Procedure, 1973: Incaseof investigation, it isprovided that
policeofficer whilerequiring attendance of witnessesunder Section 160(1) pro-
viso should not bealowed to question any male person under theage of eighteen
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yearsor abovethe age of sixty-fiveyearsor awoman or physically disabled
person at any place other than the placein which such male person or woman
resides. Section 199 takes care of women who by reason of customary practices
do not appear beforethe court or the police. I n cases affecting such women,
othershave been permitted to complainontheir behalf.

PrisonersAct, 1894: Section 24 (3) datesthat in the case of femal e prisoners
the search and examination shall be carried out by thematron under thegenera or
specid ordersof theMedica Officer.

Unlawful Activities(Prevention) Act, 1967: Section 6 proviso: nofemaeshdl
be searched in pursuance of thissub-section except by afemale.

<4 Arethewomen entitled tocertainrightsreatingtotrial asthehard-
ship faced by women under trial ismuch greater than men?

Codeof Criminal Procedure, 1973

o Under Section 360 the Court may order to release on probation of good
conduct or after admonition any woman.

 Provisoto Section 416 whereby when awoman sentenced to deathisfound
to be pregnant; the High Court can postponethe execution of thesentenceand, if
it thinksfit, commutethe sentencetoimprisonment for life.

« WWomen prisoners should be exempted from therigours of Section 433-A.
Section 437 clause (1) proviso providesthat women can bereleased on bail in
caseof non-bailableoffence.

<+ Dothelndianjustice system and prison system deal with extracare
and precaution with femaleoffender s?

PrisonersAct, 1894:

e Section 27 (1) dealswith Separation of prisoners: thefemaesshall beim-
prisoned in separatebuildings, or separate partsof the samebuilding.

o Section 46: Nofemaeor civil prisoner liableto theimpostion of any form of
handcuffsor fetters, or towhipping.

<4 How doesthe legal system protect women in custody whileit is
difficult to prosecute and punish arape accused, the challengeiseven
greater when it comesto custodial rape?

Protection against custodial rape

Indian Penal Code, 1860 —Section 376-C: The punishment prescribed for
custodid rapeisat least 10 yearsof rigorousimprisonment which may extend up
tolifeimprisonment dongwithafine.
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FAQ's-REALITY CHECK

1. Canthepolicearrest me, awoman after sunset?
No, sub-section (4) of 46 of Codeof Criminal Procedure, 1973 providesthat

savein exceptional circumstances, no woman shal bearrested after sunset and
beforesunrise.

2. Canl, beingawoman suspect besear ched only by afemalepolice
officer?

Yes, asper Cr.P.C. 1973, Section 51 (2) awoman must not be searched
except by femalewith strict regard to decency.

3. | am pregnant women guilty of cold murder; will thelndian laws
savefrom death penalty on account of being pregnant?

No, according to Proviso to Section 416 of Code of Criminal Procedure,
1973 when awoman sentenced to death isfound to be pregnant; the High Court
can postponethe execution of thesentenceand, if it thinksfit, commutethe sen-
tencetoimprisonment for life.

4. | amawoman aged 34 and wassubj ected to beating and whipping
by policecustody wasit illegal of them to beat me?

Yes, PrisonersAct, 1894, Section 46: Nofemaleor civil prisoner liabletothe
impaosgition of any form of handcuffsor fetters, or towhipping.

5. Ismysister awoman prisoner, entitled to separate prisonsthan
men?

Yes, PrisonersAct, 1894, Section 27 (1) statesthat thefemaes shall beim-
prisoned in separatebuildings, or separate partsof the samebuilding.

6. | amliabletopay bail bond what isthefixed amount of bail?

No, asper Section 440 the amount of every bond executed shal befixed with
dueregardto thecircumstancesof thecase.

7. My brother accused of theft isgoingtobearrested in awhile. He
hasnointention torun away. Will hestill be handcuffed?

No, the prisoners arrested personshavearight to not be handcuffed in shack-
lesunlessand until someextraordinary circumstancesariseduring thearrest or
whenin custody.
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JUDICIAL PRONOUNCEMENT RELATING TO RIGHTS OF
WOMENIN CUSTODY:

1.D.K.Basuv. Sate of West Bengal [AIR 1997 SC 610]

TheHon' ble SupremeCourt, in D.K. Basu v. State of West Bengdl, haslaid
down specific guiddinesrequired to befollowed whilemaking arrests. The prin-
cipleslaid down by theHon' ble Supreme Court aregiven hereunder:

i. Thepolicepersonne carrying out thearrest and handling theinterrogation
of thearrestee should bear accurate, visibleand clear identification and nametags
withtheir designations. The particularsof al such police personnd who handle
interrogation of thearrestee must berecorded inaregister

ii. That the policeofficer carrying out thearrest shall prepareamemo of arrest
at thetimeof arrest and such memo shall be attested by at |east onewitness, who
may beeither amember of thefamily of thearrestee or arespectable person of the
locality fromwherethearrestismade. It shall also be counter signed by thear-
resteeand shdl contain thetimeand date of arrest.

iii. Thetime, place of arrest and venue of custody of an arrestee must be noti-
fied by the policewherethenext friend or rdative of thearresteelivesoutsdethe
digtrict or townthroughthe Legal Aid Organizationinthe District and thepolice
station of the areaconcerned telegraphically within aperiod of 8to 12 hoursafter
thearrest.

iv. The person arrested must be made aware of hisright to have someone
informed of hisarrest or detention assoon asheisput under arrest or isdetained.

v. Thearrestee should, where he so requests, be al so examined at thetime of
hisarrest and major and minor injuries, if any present on his/her body, must be
recorded at that time. The* IngpectionMemo’ must besigned both by thearrestee
and thepoliceofficer affecting thearrest and itscopy providedtothearrestee.

vi. Thearrestee should be subjected to medical examination by thetrained
doctor every 48 hoursduring hisdetentionin custody by adoctor onthe pand of
approved doctorsappointed by Director, Health Servicesof the concerned State
or Union Territory, Director, Health Services should prepare such apand for al
Tehslsand Digtrictsaswell.

vii. Copiesof al thedocumentsincuding thememo of arrest, referred to above,
should be sent to theMagistratefor hisrecord.

viii. Thearrestee may be permitted to meet hislawyer during interrogation,
though not throughout theinterrogation.

ix. A policecontrol room should be provided at dl district and State headquar-
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terswhereinformation regarding the arrest and the place of custody of thear-
restee shall be communicated by the officer causing thearrest, within 12 hoursof
effecting the arrest and at the police control room it should bedisplayed ona
conspicuousnoticeboard.

2. Nandani Satpathy v. P. L. Dani [AIR 1978 SC 1025]

The court held that theright not to make sdf-incriminatory statementsshould
bewidely interpreted to cover the pre-trial stage of policeinvestigation. It aso
criticized thepolicefor callingwomento policeinvestigations. Itdso criticized the
policefor callingwomento policestationsfor investigation saying thiscondtitutea
violation of Section 160 (1) of the Cr.P.C, which requiresthe policetointerview
malesunder 15 and womeninthe placeswherethey reside.

3. SheclaBarsev. Sateof Maharashtra[AIR 1983 SC 378]

The Supreme Court in SheelaBarsev. State of M aharashtradevised number
of guidelinesto ensure protection of woman prisoners.-

i. Wewould direct that four or five policelock-upsshould beselected in rea-
sonably good locdlitieswhereonly fema e suspectsshoul d bekept and they should
be guarded by femal e constabl es. Femal e suspects should not bekeptinapolice
lock-up inwhich malesuspectsaredetained.

ii. Wewould further direct that interrogation of femal es should be carried out
only inthe presenceof femal e policeofficers/constables.

iii. Whenever apersonisarrested by the police without warrant, he must be
immediately informed of thegroundsof hisarrest andin case of every arrest it
must immediately be made known to the arrested person that heisentitled to
apply for bail.

iv. Wewould direct that assoon asapersonisarrested, the police must imme-
diately obtainfrom himthenameof any rlative or friend whom hewouldliketo
beinformed about hisarrest and the police should get intouch with such relaive
or friend andinform him about thearrest; and lastly

4. Dr. UpendraBaxi and othersv. Sateof U.P.[AIR 1987 SC 191]

The Court directed that Superintendent of the Protective Home shdll takecare
to seethat no woman or girl isdetained in the Protective Homewithout due au-
thority and processof law. The District Judge, Agrawho carries out monthly
ingpection of the ProtectiveHomeshal verify during every vist that nowoman or
girl isdetained except under theauthority of law and if hefindsthat any of themis
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detained without any authority of law, heshdl take stepsto seethat sheisreleased
and repatriated to her parents or husband or other proper authority. Supreme
court al so directed the State Government to set up, within aperiod of two weeks
fromthereceipt of thisOrder, aBoard of Vistorsonwhichthereshall beat |east
threesocia activistsworkinginthefield of welfare of women and particularly
suppression of immoral trafficinwomen and there shall also beincludedinthe
Board of Visitorstwo personsto be nominated by the District Judge.

5. Christian Community Welfare Council of Indiaand another v. Gov-
ernment of M ahar ashtraand others[1995Cri L J 4223]

TheApex Court haslaid downthe guiddinesfor effective enforcement of the

fundamentd rightsintheaforesaid judgment, asunder:

I.Anarrested person being held in custody isentitled, if he sorequeststo have
onefriend relativeor other personwhoisknowntohimor likely totakean
interest in hiswelfaretold asfar asispracticablethat he hasbeen arrested
andwhereisbeing detained.

ii. ThePolice Officer shdl inform thearrested person when heisbrought tothe

policedtation of thisright.

ii. Anentry shal berequired to bemadeinthe Diary astowhowasinformed of

thearrest.

These protectionsfrom power must be held to flow from Articles. 21 and
22(1) and enforced strictly. The court observed that the object would be served if
adirection wasissued to thearresting authority that while arresting afemal e per-
son, al efforts should be madeto keep alady constable present.

6. R.D. Upadhyay v. Sateof AndraPradesh [AIR 2006 SC 1946]

The Supreme Court hasformulated guidelinesregarding pregnancy, antenatd,,
child-birth and post-natal careand child The Apex court hasclearly stated the
following guidelinesregarding gynecol ogica examination, regarding Pregnancy,
regarding Child birthin prison and regarding child care:

i.A child shall not betreated asan under trid/convict whileinjail with his’her
mother. Suchachildisentitled tofood, shelter, medica care, clothing, education
andrecregationa facilitiesasamatter of right.

ii. Pregnancy:

a Beforesendingawomanwhoispregnant toajail, theconcerned authoritiesmust

ensurethat jal in question hasthebasic minimumfacilitiesfor child ddivery
aswdll asfor providing pre- natal and post-natal carefor both, the mother

andthechild.
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b. When awoman prisoner isfound or suspected to be pregnant at thetime of
her admissionor a any timethereefter, thelady Medica Officer shdl report
thefact to the superintendent. As soon as possible, arrangement shall be
made to get such prisoner medically examined at thefemalewing of the
District Government Hospital for ascertaining the state of her hedlth, preg-
nancy, duration of pregnancy, probable date of delivery and so on. After
ascertaining the necessary particulars, areport shal be sent to the Inspector
General of Prisons, stating the date of admission, term of sentence, date of
release, duration of pregnancy, possibledate of delivery and soon.

¢. Gynecological examination of female prisonersshall be performedinthe
Digtrict Government Hospita. Proper pre-natal and post-natal careshal be
provided to the prisoner asper medical advice.

iii. Childbirthin prison:

a Asfar aspossibleand provided she hasasuitable option, arrangementsfor
temporary rel ease/parol e (or suspended sentencein case of minor and ca-
sua offender) should be made to enabl e an expectant prisoner to have her
delivery outsidethe prison. Only exceptiond casescongtituting high security
risk or casesof equivalent grave descriptionscan bedenied thisfacility.

b. Birthsin prison, whenthey occur, shal beregisteredinthelocd birthregis-
tration office. But thefact that the child hasbeen bornin the prison shall not

berecorded inthe certificate of birth that isissued. Only theaddressof the
locality shall bementioned.

c.Asfar ascircumstancespermit, dl facilitiesfor thenamingrightsof children
bornin prison shall beextended.

iv. Femaleprisonersand ther children:

a Femaeprisonersshdl bedlowedto keepthar childrenwiththeminjail till
they attaintheageof sx years.

b. Nofemal e prisoner shall bealowed to keep achild who hascompleted the
ageof Sx years. Uponreaching theageof six years, thechild shdl behanded
over toasuitable surrogate as per thewishes of thefemal e prisoner or shdl
be sent to asuitableingtitution run by the Social Welfare Department. Asfar
aspossible, the child shall not betransferred to aninstitution outsidethe
townor city wheretheprisonislocatedin order to minimizeundue hardships
on both mother and child dueto physical distance.

c. Such children shal bekept in protective custody until their mother isrel eased
or thechild attainssuch ageasto earn hisher own livelihood.
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d. Children kept under the protective custody in ahomeof the Department of
Social Welfare shall be allowed to meet the mother at |east once aweek.
TheDirector, Socid Wefare Department, shal ensurethat such childrenare
brought to the prison for this purpose on the datefixed by the Superinten-
dent of Prisons.

e. When afemal e prisoner diesand |leaves behind achild, the Superintendent
shall informthe District M agistrate concerned and he shall arrangefor the
proper care of the child. Should the concerned relative(s) beunwilling to
support thechild, the District Magistrate shall either placethechildinan
approved institution/home run by the State Social Welfare Department or
hand the child over to arespons ble personfor careand maintenance.

v. Food, clothing, medical careand shelter:

a Childreninjail shall be provided with adequate clothing suiting thelocal
climaticrequirement for whichthe State/U.T. Government shall lay downthe
scaes.

b. Sate/U.T. Governmentsshall lay down dietary scalesfor childrenkeepingin
view thecalorific requirementsof growing children asper medica norms.
c.A permanent arrangement needsto beevolvedindl jalls, to provide separate
food with ingredientsto take care of thenutritional needsof childrenwho

resdeinthemonaregular basis.

d. Separate utensis of suitable sizeand material should also beprovidedto
each mother prisoner for usngtofeed her child.

e. Clean drinking water must be provided to the children. Thiswater must be
periodically checked.

f. Children shdl beregularly examined by the L ady Medica Officer to monitor
their physical growth and shdl aso receivetimely vaccination. Vaccination
chartsregarding each child shall bekept intherecords. Extraclothing, diet
and so on may also be provided on the recommendation of the Medical
Officer.

0. Intheevent of awoman prisoner falingill, dternativearrangementsfor look-
ing after any childrenfaling under her caremust bemadeby thejail Saff.

h. Sleeping facilitiesthat are provided to the mother and the child should be
adequate, cleanand hygienic.

i. Children of prisonersshall havetheright of vigitation.

J- The Prison Superintendent shall be empowered in special casesand where
drcumdanceswarrant admitting chil dren of women prisonersto prisonwithout

court ordersprovided such children arebel ow 6 yearsof age.
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vi. Education and recregtionfor children of femaeprisoners.

a Thechild of femdeprisonerslivinginthejalsshall begiven proper education
and recrestiond opportunitiesand whiletheir mothersarea work injail, the
children shdl bekept in crechesunder the charge of amatron/femaewarder.
Thisfacility will aso beextended to children of wardersand other female
prison staff.

b. There shall be acreche and anursery attached to the prison for women
wherethe children of women prisonerswill belooked after. Childrenbelow
threeyearsof age shall bealowed in the creches and those between three
and six yearsshd| belooked after inthenursery. Theprison authoritiesshal
preferably run the said créchesand nursery outside the prison premises.

vii. Inmany sates smdl childrenarelivinginsub-jailsthat arenot at dl equipped
tokeep smal children. Women prisonerswith children should not bekeptin
such sub+jails, unlessproper facilities can beensured which would makefor
aconduciveenvironment there, for proper biologica,, psychologica and so-
cid growth.

viii. Thestay of childrenin crowded barracksamidst women convicts, under
trids, offendersreatingtoal typesof crimesincluding violent crimesiscer-
tainly harmful for the development of their personality. Therefore, children
deserveto be separated from such environmentson apriority basis.

ix. Diet: Dietary scdefor inditutiondized infants/children prepared by Dr.A.M.
DwarkadasMotiwala, M D (Paediatrics) and Fellowshipin Neonatol ogy
(USA) hasbeen submitted by Mr. Sanjay Parikh. Thedocument submitted
recommendsexclusive breastfeeding on the demand of the baby day and
night. If for somereason, themother cannot feed the baby, undiluted fresh
milk can begiventothebaby. Itisemphas zed that “dilutionisnot recom-
mended; especially for low socio-economic groupswho areasoilliterate,
ignorant, their children ared ready mal nourished and are proneto gastroen-
teritisand other infectionsdueto poor living conditionsand unhygienicfood
habits. Also, where thedrinking water isnot safe/reliable since source of
drinking water isaquestion mark. Over-dilution will provide morewater
thanmilk tothechild and hencewill lead to manutrition and infections. This
inturnwill lead to growth retardation and devel opmenta delay both physi-
caly andmentaly.” Itisnoted that S ncean average | ndian mother produces
approximately 600 800 ml. milk per day (depending on her own nutritional
state), thechild should be provided at |east 600 ml. of undiluted fresh milk
over 24 hoursif thebreast milk isnot available. Thereport dsoreferstothe
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“Dietary Guidelinesfor Indians. A Manual,” publishedin 1998 by theNa-
tiond Ingtituteof Nutrition, Council of Medical Research, Hyderabad, for a
balanced diet for infantsand children ranging from 6 monthsto 6 years of
age. Itrecommendsthefollowing portionsfor childrenfromtheagesof 6-12
months, 1-3 yearsand 4-6 years, respectively: Cerealsand Millets45, 60-
120 and 150-210 gramsrespectively; Pulses 15, 30 and 45 gramsrespec-
tively; Milk 500 ml (unlessbreast fed, in which case 200 ml); Roots and
Tubers50, 50 and 100 gramsrespectively; Green Leafy Vegetables 25, 50
and 50 gramsrespectively; Other Vegetables 25, 50 and 50 gramsrespec-
tively; Fruits 100 grams, Sugar 25, 25 and 30 gramsrespectively; and Fats/
Qils(Visible) 10, 20 and 25 gramsrespectively. One portion of pulse may
be exchanged with one portion (50 grams) of egg/mest/ chicken/fish. Itis
essential that the abovefood groupsto be provided in the portions men-
tioned in order to ensure that both macronutrientsand micronutrientsare
avallabletothechildinadequate quantities.

x. Jal Manua and/or other relevant Rules, Regulations, ingtructionsetc. shal
be suitably amended within three months so asto comply with the above
directions. If insomejails, better facilitiesare being provided, same shall
continue.

xi. Schemesand lawsrdating towdfareand devel opment of such childrenshal
beimplementedin|etter and spirit. State L egidaturesmay consder passng
of necessary legidations, wherever necessary, having regard to what isno-
ticedinthisjudgment.

xii. TheState L egd ServicesAuthoritiesshall takenecessary measuresto peri-
odically inspect jailsto monitor that the directionsregarding children and
mother arecomplied withinletter and spirit.

xiii. The Courtsdealing with cases of women prisonerswhaosechildrenarein
prison with their mothersare directed to give priority to such casesand
decidetheir casesexpeditioudy.
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PRACTICAL CASE SCENARIO

PRACTICAL CASE SCENARIONO.1

Radhikaisa29yearsold womanwho livesinWadner villageof Maharashtra
Her husband regularly begtsher after consuming a cohol but sheneither hasmoney
to approach alawyer in nearby district nor knowledge about law relating to do-
mestic violence. What can Radhikado?

Answer: Radhikahasaright tofreelega aid under Article39-A of the Consti-
tution of Indiaand Section 12(c) of Legal ServicesAuthoritiesAct, 1987 espe-
cidly entittesawomantofreelega aidirrespectiveof herincome or financial
gatus. Many women across| ndiagpproach theL SA and get immediatehepfrom
DSLA whichnot only guidesaperson on hisher legd rightsbut assst theminthe
completelitigation process.

**k*

PRACTICAL CASE SCENARIONO. 2

Gunjanisaprisoner whoissuffering from high fever and hasall thesymptoms
of maaria But sheisleft unattended for |ast oneweek whichisresultingin dete-
rioration of her hedlth, the prison authoritieshave not even got her blood teted. Is
Gunjan not entitled to medical trestment becausesheisan offender?

Answer: Asper PrisonAct, 1894 and Model Prison Manual, 2016 physical
and mentd health trestment should be proper in every woman'sprison. Also, right
tohedthisoneof thefundamental rightsprovided under Article21 of the Consti-
tutionof India. Therefore, itistheforemost duty of prison authority to teke care of
thehedlth and safety of prisoners.

*k*

PRACTICAL CASE SCENARIONO.3

Kalyani wassentenced toimprisonment of 7 yearslater it wasfound thet sheis
insecond trimester of her first pregnancy, but the court refused toreleaseher on
parole because shewasakey conspirator for rioting and washeld guilty for 18
other crimes, her release could affect public order. In such acasewhat arethe
dutiesof jall authority and rightsavailableto Kayani?

Answer: Theauthoritiesmust ensurethat Kalyani and her child arenot at risk
andthejall inquestionmust have:

a Thebasic minimumfacilitiesfor child ddivery aswell asfor providing pre-
natal and post-nata carefor both, themother and thechild.
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b. Gynecological examination shall be performed in the District Government
Hospital. Proper pre-natal and post-natal care shall be provided to her as
per medica advice,

c.Adequate and timely food including supplementary nutrientsshould be pro-
videdto her.

**k*

PRACTICAL CASE SCENARIONO.4

Ruksararesident of north Delhi was apprehended in the hours between mid-
night and dawn over alleged possession of illegd liquor by amaeAS. Shewas
completely hel plessand unaware of her rightsasawoman and the police officer
refusedtolet her makeany callsto her relativesor friends. However, after being
produced beforemagistratethearrest wasdeemedillegal . Knowledge of which
lawscould havemade Ruksar hersdlf awarethat suchanarestisanillega arrest?

Answer: Ruksar’sarrest wasaviolaion of variousstatutory rightsand violation
of Article21 of the Congtitution. Every woman should know that asper Section
46 of Crimina Procedure Code, 1973 gpplicableunlessand until someextraordi-
nary circumstancesariseduring thearrest or whenin custody.

a Nowomen can bearrested after sunset and before sunrise
b. A woman canonly bearrested by afemal e police officer

c. Every arrested person hastheright to choose and elect hisown lawyer to
defendhim

d. The prisonersd arrested persons have aright to not be handcuffed.

**k*

PRACTICAL CASE SCENARIONO.5

Smitawastheonly woman prisoner inthedidrictjall shehadto compromiseon
sanitation and hygieneand suffered discrimination from thejail personnelsand
teasing from ma e counter partsthat wereinthe samepremise. Asaresult, Smita
wasmentaly disturbed and attempted to commit suicide. What can shedo asper
laws?

Answer: Smitahasastatutory and congtitutional right to separate prison under
PrisonersAct, 1894, Section 27 (1) thefemalesshall beimprisoned in separate
buildings, or separate parts of the samebuilding so that their privacy isnotin-
fringedand Article21.

**k*
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ASSESSYOURSELF. MULTIPLE CHOICE QUESTIONS

1. Every per son hasfundamental right to bedefended by alawyer un-
der Article:

a42
b. 67
c.45
d. 22

2.D.K.Basu guiddinesinclude:-

a Thepoliceofficersshould wear, accurateand visible nametags
b. A memo of arrest should be prepared during thetime of arrest
c. Both (a) and (b)

d. Noneof theabove

3. Definetheterm offence: -

a Fartria

b. Act for which complaint can bemade
c. Passing ajudgment

d. Accused will beputinjail

4. TheCongtitution placesaduty on the Sateto providealawyer toany
citizen who isunableto engage one dueto poverty or disability under

aArticle39
b.Article22
c.Article47
d.Article63

5. Theaccused per son can apply for bail by filingwhich form
a Formno: 42

b. Formno: 73
Knowledge Partner : All India Reporter Pvt. Ltd.



Women in Custody 471
c. Formno: 45
d. Formno: 25

6. Section 54 of Criminal Procedure Code, 1973 givestheright to be
examined by doctor towhich of thefollowing:

a Only woman accused
b. Arrested person

C. Suspect

d. Prisoner

7.Which of thisright given toaccused per son belongstopre-trial stage:
a Right not to make salf-incriminatory statement

b. Right to pre-natal care

C. Separate prisonfor femaeoffenders

d. Grant of victim compensation

8. Themaximum possibledetention under Section 151 of the Code of
Criminal procedureis

a 12 hours
b. 24 hours
c.48hours
d. 72 hours

9. Awoman isentitled tofreelegal aid irrespective of her incomeand
financial status.

a True

b. False

c. No, only thosewomen whoseincomeisbel ow 10,000 p.m.
d. Noneof theabove
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10. Thepunishment for custodial rapeprescribed under Section 376-C

of IPCis:
a Atleast 10 yearsof rigorousimprisonment
b. Desth sentence
c.Fine
d.All of theabove

ANSWERKEY
2 3 4 5 6 10
c b a C b a d
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