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Complainant was gi..'elr rhe inrrial .il(itt,,'e11' il!.':.,jll aS iiecessaly vaccinations by iLt"'

Primary Health Cen.i';. K^aiarvnr on .lii ' i2.)t.\iii;;,.j fut',.lier necessary vaccinatton 'l ll.;

g i v e n o n 0 1 . 0 2 ' 2 0 0 ( , i . l r e e x p e c t e d c ] a t ' , : o i - r j . . l i i \ . ] j . ' w a s g - t v e i l a S o n o r b e f o r e w i t h i n . ] i

weeks frorn the date rssessect es 02.0$.?005 
,rviiicrr was dr-re in the month of May,2r)t')(''

For fuither treatmen.i. ihe cio'ior:; ot iiiinalr ;r,c:-iil', ceirti.';, ieferred the comp1ai1411 i'''

Civil }Iospital, Jagarliiri 
-uvhLele: l,.lvi^ir. \,va5i;}:i:i*Ssed as on 02.09.2005 and date t'i

delivery was aSSeSSi:,-l ils 09.0i;'200:i i;i.ii-re |,.1.:j;r.:;rl offi,:er on duty. The complainaill

was called to the c;r'ii i-[.:;t'4.a: 1.' ir$'JQsi- ior further treatment as i)'ii

u-rr..r.d L.M'P' i'r 0:1 09':ltl05' ;'r:':r'eafi:ei

21.06.2006 for medi cai c t.iec;k-up'

on23.06.20i l t ,b iccr l in i<star ior ' t tc theLr l i l ; ] ] ia ina i l ta l rdduetoconstantandLl . - ' i r

stoppage of bleedrlig. rhe compiztini:nt \\l:i'"; ll;:llritted ;br delivery by the Mediclil

A u t h o r i t i e s a t c i v i i L i o s : p i t a l . J a g a i i l , r i . s h e - , r ' r ' t s r L d m i t t c c a t l l : 0 0 P ' M ' ' t l t r t " " u

oflicer on duty put lhr; ;:,oiins 'rr tht," ries,crigtr.,:u :iiip/Trez:tment card "Dr. Manishu 11; ri:J

0:30 .\'M



same day 1 'e '  on /* 'uu"rvwvt  L 'Y -

wiy blrn male chiio o1' ccmplainant as case

on the wa,v ftoltr PfjllviER' Chandigarh to

furnutuNagar'

that fhe 
opirosittr '-'a'f ii -.' exercised rr:c'dical

y the Medical Ar;ti-.r':; iLi'es of Civil Hospital'

same day i.e. on 2'+'06'2006' the PGIMER'

inedical negiigence rfrici i'tcf,rciency in servlce alleged that LlLt- iilale cnuu uevqruv "^-;

:.esuLtcc in.;o iire rle. i '. .i,,e 
11c -il ist 

mail vrru\r :r 
*^-

20.03.200,1 ';.ras gi..{e': tc., rhe opposite parttes ugh regisii;r"eil AD and UPC with the

a 
. ^.^l,a *tlo "er'r,rent-{}l:I

opposite 
'i;;:-Litir:s iailed to compiy with

-'J 
a5-:***.-*r****" rtitled for

: iriis conrpf";nt *ift *'{prayer that r:lre coi"rtplainant rs et

: r .a ,csfor thedeathofhgr f i rs t rna iechi i t - i ;Rs 'Slacsforphys ica las
.- .\ r ,- +-^.- +Lc cVneflSgS

. --^:- .-,1 qufferincs and i''s'2 lacs tbr the expenses

we* as nreiiial tof.*rr,.. i-rarassmont, pain andl sufferings an

spent for riieclical [r.. 
I aL;:rr: rrt'r rlr;urrv*^ -^ - 

" - \r^ 1 tn 6 atlrcal'eci anct contested the

Upo* ,to,ftr,*. ihe oppcsite parties No'1 to 6 tt.' 'p*ot* 

, . I *L^ ^ranqrinns

":_'_ 
;;; i 

,.'r' due to the faurt of ,rr. opposiic p 'ii'ries, which ultimatelv

*' '-  ' ; ,e qail i  lust male cni la of the corn' 'xe' ir ' 'ai i"" '  LegalNotice dated

v y " ^ '

lirit wrifien 'tf"*t"t whereii'r iirey denied the allegattons

It is stated thqrt the Last Mensli":ai Period of the patient is

Lor ig ivenuy4nepat ient i rersc j i . i l r rc l i | t l reMedica lof f icer '

pa-tient is advised to get uiiiir s';'.lr": :est done to verify tht

rlaiuant came tO Civil Hospi"zri' 'Trr3'i'dhri on 20'06'2006 ant



of pregnancy. The ct)iilD

which revealed 37+_1 .,vi

21.06.2007. The cor:iPlai

labour pains or any irt'cbl

the date of last mensu'L'al

of delivery given if rrrlo

expected date of dell' '":t.Y

period and there m.i1/ i

clinician.

On 23.06.200t-

Jagadhri and she wr$ r

management was givtn

Civil Hospital, Jagaciliri '

seivices of Dr. Mani;i;a

stated that Dr. Mailislla

Jagadhri nor a Harf iuia

caesarean cases onlY. #

the doctor on call 'lLi

Manisha, proper man$g

labour pains, the Paiicr:t

for further managejile

management and w,-rerr

as per the informatlan

Therefore, Dr. Divf a r'

further management. ji

Hospital, Jagadhri r:il'r

General Hospital, Yam

itted at Gaba i;ii

ications, tfue- i:hli

rinani got i;er ttlha:;*i::t"'ti ltest done and produced the rep'rii

s witii singi.: iive icrtr.r'i. ,ir]re mailagement foetus was given ol.r

rult !\,'as ttlii iilcr \i!rr ljrrlqld cotrre to the hospital, if she h:r''!

rns. 
'fhe 

e.xp;ected dli1 irf delivery is assessed on the basis of

1

rtrrio,i and or,li, lon <;i ti:,-: patier::s ieliver onthe expected ci;:rJ

LrLticrri is givetr corr+cili i,ry the patient. It is also stated that lhc

riisu:'epan,,:-, ir r:irc .r'':rrti' 'L of ti": radiologist or the assess'i';

10.3C P.M. ihe cornpiiiin{nt had come to the Civil Hospirai-

zr:iniiiecl by inc cioclol+rr ball duty at 11'00 P'M' and proper

A^t ILL:LI rel*i':urt iin1c. ilr:rp was nc Gynecologist avaiiable i;r

lfro could clc ilaesalciui s.:e]tion and so in case of emergency ii:c

ri::red i:f be i,i';'.ilcc', ri l:,fsarear, section delivery' it is furih':r

'rvas rieith,rr posteci ;ts iif]edical Officer in General Hospiiai.
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child left the pGIMER Chandigar:h against medical advice and the child was declared as

,LAMA, (Left Against Medical Advice). Thus, there is no medical negligence or

deficiency in service on the part of the opposite parties and the death of child occuned

due to own negligence on the part of the attenclants of the child who had left the PGIMER

Chandigarh as "LAMA". It is pra;ied that the complaint merited dismirisal'

Both the parties led evidernce in support of their respective claims' complainant

heLs rendered her own affidavit as Ex.CW-1/A and affidavit of her husband Rajesh

DhimanasEx.CW-2/Aii longwit}rdocumentsEx'C-ltoC.29.

Opposite parties in their ervidence tendered affidavit of Dr' Surinder Kumar Rathi

ar; Ex"RW-1 alongwith clocuments as Ex'RW and R2'

we have heard l,:arned cc,unsel for the parties and perused the case file'

The grievance of the cornplainant is that the expected date of delivery given by

the Doctors at Civil l{ospital, Jagadhri was not pfoper and also that she remained

unattended at civil Hospital, Jag,adhri. It is further the case of the complainant that as per

the Doctors of Gaba Hospital, Jagadhri where she had given birth to her first male child'

it was a ,over period clelil,ery' due to which there was complication to the newly born

ch'd and for that reas.n the Doctors at Gaba Hospitar had referred the newly born baby

topGlMER,Chandigarhasthechi ldwashavingsomerespi ratoryproblembutchi ld

died.

Takingintocorrsideratic,nthefactsandcircumstancesofthecase'wehardlyf ind

any ground to hold the opposite parties negligent and deficient in service' It has come on

the record that the Last Menstruar period of'the patient is assessed as per the information

given by the patient herself. Ho,wever, in case of any discrepancy by the Medical Officer'

the patient is advised to get u.ltra sound test done to verity the facts' Admittedly' the

compla inanthadcom,; toc iv i lHospi ta l ,Jagadhr io t20 '06 '2006andshehaddisc losed

her Last Menstrual Period as 02,09,2005. Thus' expected date of delivery of the

complainant was asserssed" as 09.06 .2006'Her per abdomen findings showed 32-34 wee]<s

nd test done'' in order fo

. " J

examination, the complainant was advised to gef:'lhe u

J ! + a e - ' . , - -
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assess the period of pregnan,oy. A.fter getting her ultrasound test, the complainant had

prorluced the report which revealecl 37+3 vys.ks with single live foetus, due management

foetus was given on 2I.0r5.20t06. 'lil're 
complainant was told that she should come to the

hospital, if she had labour pains or any problems. The expected date of delivery is

assessed on the basis of the date of last menstrual period. It has also come on the record

that only 4Vo of the patien,ts deliverr on the expected date of delivery given if information

is given correctly by the patient. On 23.06.2006 the complainant had come to Civil

Hospital Jagadhri at 10.30 P.ltl. and she was examined by the doctor on call duty at 11,00

P.M. and proper managemerLt was given. As Gynecologist was not available in Civil

Hor;pital, Jagadhri who could do Caesarean section and therefore in oase of emergency

the services of Dr. Manisha used t,o be availed for Caesarean section delivery. However,

Dr. Manisha was neither posted ai; Medical Officer in General Hospital, Jagadhri nor a

Haryana Government Ernployee arLd she used to be called for emergency caesarean cases

onl'i. Bu; or,23.C.5.2C05 Di. tr,{anisha was not avaiiabie. Fiowever, the ciocior on duty

after consultation telephonically with Dr. Manisha, had given proper management to the

complainant. Due to norl-progression of labour pains, the patient was referred by opposite

party No.5 to opposite party -Dr. t)ivya for further management. Accordingly, Dr. Divya

attended the patient for further marlagement and when there was non clescent of head she

contracted Dr. Manisha, who as per the information given by on duty staff nurse

Parimjeet, was not avail'able. Therefore, Dr, Divya referred the cornplainant to Civil

Horipital, Yamuna Nagar for rther management. Thus, it is not established that the the

complainant remained unattended at Civil Hospital, Jagadhri. It has also come on the

record that the complainart was relerred to General llospital, Yamurra Nagar but she was

got admitted by her attenclantrs at (iaba Hospital, Jagadhri where a male child bom alive.

But due to some complic'atio:ns, the child was referred to PGIMER Chandigarh, As per

the record gf PGIMER Charrdigarh the attendants of the child had left the PGIMER,

). Thds, in 'view of the facts and circumstances of the case we do not

findl, bven an ioth of evidence on the record to establish it a case of any kind of medical

r . {



negligence and deficiLenc,v in sen'ice. There is no evidence on be.half of the complainant

in the shape of affidavit of the attending Doctors at Gaba Hospital, to say against the

opposite parties. In fact the grievance of the compiainant is on account of death of her

neu'lv born male chilld and as per evidence available on the record, the newly born child

died due to own ner3ligr:lce on the part of the attendants who had left the PGIMER,

Chandigarh against the naedical advice. Annexure C-9 'OUT PAIIIENT TICKET' issued

from PGIMER, CharLdigarh clearly shows that the patient (minor child) was declared as a

case of 'LAMA'. T'hus, uncler the facts and circumstances of the case, no medical

negligence and deficiency in service against the opposite parties has been established on

the record in view olf the observation made in case cited as Kusum Strarma and others

versus Batra Hospital & Mledical Researctr Centre and otlhers, 2010 ACJ 1444,

wherein their Lordship of the Hon'ble Supreme Cor:rt have discussed the basic principles

with respect to the medical negligence as under:-

Ilcgligenr;e isthe breacir of a duty exercised by ornission to do something
whictr a reasonable man, guided by those considerations which ordinarily
regulate the conduct of human affairs, would clo, or doing something
whictL a prudent and reasonable man would not do.

Negligen,;e is an essential ingredient of the offence. The negligence to be

established by' the'prosecution must be culpable or gloss and not the
neglligence merely based upon an error ofjudgment.

(IID The rnedjcal professional is expected to bring a reasonable degree of skill

and knowledge and must exercise a reasonable degree of care. Neither the

very lhiglLest nor a very low degree of care and competence judged in the

light,rf the particular circumstances of each case is what the law requires.

(iV) A medical practitioner would be liable only where his conduct fell below

that of th,g starLdards of a reasonably competent practitioner in his field.

(V) In the realm of diagnosis and treatment there is scope for genuine

difference of opinion and one professional doctor is clearly not negligent
mereJ,y becalrse his conciusion differs from that of other professional

doctor.

(VD The rnedical professional is often called upon to adopt a procedure which

invglves higher element of risk, but which he honestly believes as

pro'vidin15 greater chances of success for the patient rather than a

procedure inv,rlving lesser risk but higher chances ot-'failure. Just because

. 6 / 1  \

(r)

a professional looking to the gravity of illness
risk to re,deern the patient out of his/her su
desirrrd result may not amounl. to negligen"f '"/' +jii: .
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(VD Negligence cannot be attributed to a doctor so long as he p*f6#, ili,
duties with reasonable skill and competence. Merely becapse the doctor
chooses one course of action in preference to the other oni available, he
would n,ct be liable if the course of action chosen by him was acceptable
to the medical profession.

(VIII) It would not be coirducive to the efficiency of the medical Orot rrror rrno
doctor c<luld aCminister medicine without a halter rou.nd hii neck.

(IX) trt is our bounden duty and ob.tigation of the civil society to ensure that tfie
rnedical prollessionals are not.unnecessary harassed or humiliated so that
they can perform their professional duties without fear and apprehension.

(X) The medical pracrtitioners at times also have to be saved from. such a class
of complainants 'ruho use criminal process as a tool for pressurizing the
medicai prof'essionals/hospitals particularly private hospitals or clinics for

ensation. Such malicious proceedings deserve
edical practitioners.

re entitled to get protection so long as they
easonable skili and competence and in the
nterest and welfare of the patients have to be
ofbssionals." 

, 
,;

In Eatra Hosp,ital A n'f)dieqff,.esearch Centre and others, case ts.rpruj it has
\  . 4 .

been observed that the negligence to Ue eihl>lish{l by the prosecuti.on must be ,utpiUte
-  

t a

or gross and not the nerglip;ence merely based upon an\ error of judgment. Merely, the

doctor failed to cure the disease, cannot be a case of medical negligence or deficiency in

se:rvice. None of the above mentioned ingredients have been proved. by the complainant

in this case.

In case cited as Molnd. A.brar versus Dr. Ashok Desai and others, 2011 CTJ

613 (cP) (NCDRC) Ho.n'ble National commission has observed as under:-

"The meclical practitioners cannot be treated as magir;ians or demi-Gods.
They are fallible human beings. The liability to pay compensation may
arise only' when the complainant proves that the causation was result of
negiigence committed by the medical practitioner and there was clear. material available to foresee the injury."

Hon'ble National Commission in case cited as Smt. Sajini, Major Versus Chaya

Nursing Home & Ors, ,1012(1) CPR 111 (NC) has observed that medical complications

.:Yr

cannot always lead to iirfbrerrce of medical negligence.

a recent judgrrLent cited as Smt. Narangiben Subodhchandra Shah through

versus Gujarrat Research and Medical Institute popularly known as



As a seqtuel to our aforesaid

negligence or deficiency in service on the
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Rajasthan Hospital & Ors, 2012Q) CPR I

observed that every medical failure is nol

2 (NC), Hon'ble National Commission has

ical negligence.

ion, we find that there is no medical
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