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Foreword

Children are the most precious gift of GOD to
humanity. It is our duty to give them an environment
free from fear and exploitation. We have to nurture
them. Sexual abuse of a child is the greatest inhuman
act and the most unfortunate thing. The child needs to
be protected against any kind of sexual abuse. Sexual
abuse of a child is totally unacceptable. The Protection
of Children from Sexual Offences Act, 2012 is an
important piece of legislation to deal with sexual
offences against the child. It is necessary to
understand and implement the said enactment with full
zeal and diligence.

It is good to see that Haryana State Legal
Services Authority has come up with a book on the
aforesaid enactment. Various provisions of the Act
have been explained in this book Iucidly. | hope this
shall prove quite effectual in spreading legal literacy
and curbing the menace of sexual abuse and
exploitation of children. | wish great success to the
legal literacy campaign of Haryana State Legal
Services Authority.
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(Ashutosh Mohunta)







Justice S. K. Mittal, Judge,
Punjab & Haryana High Court
Executive Chairman,
Haryana Legal Services Authority

Foreword

Children are the future of this world. They must
grow and bloom in a healthy environment. It is our duty
to ensure the healthy upbringing of a child in a safe and
secure environment. It is quite unfortunate that in our
country also children are not safe, and are becoming
victims of the inhumane behavior of irresponsible
persons.

Sexual abuse of a child is a serious problem. It

adversely affects the health and development of a
child. It harms the child immensely. The perpetrators of
crime against children must be brought to justice.

The Protection of Children from Sexual Offences
Act, 2012 contains child friendly mechanisms, and will
go a long way to stop the sexual crimes against
children in this country. This book presents various
provisions of POCSO Act,2012 in a simple and
intelligible manner. | hope this book shall spread legal
awareness about the subject in a profound way.

{%’Fud/wlé\/(

(Satish Kumar Mittal)
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[ DISCLAIMER |

In this book, the contents and provisions of the Act have been simplified for
the benefit of the user by using user-friendly language. This book does not in
any way substitute The Protection of Children from Sexual Offences Act, 2012
orits provisions. This book is in a series for spreading legal literacy amongst the
masses, and is solely meant for spreading legal literacy.

Readers should not rely on the information provided in this book as a
substitute for thorough research and legal advice.



"Children are the living messages we send to a time we will not see."”
(John W. Whitehead, founder, Rutherford Institute)
Introduction:

A child is tender like a flower. Children are vulnerable and more at risk to
abuse, exploitation and neglect. We must provide safe and secure environment
for the overall development of a child. All children have a right to live free from
abuse, so that they bloom and flourish.

India is home to the largest child population in the world. As per the
provisional Census 2011 figures, India has recorded an aggregate child (0-6
years) population of 15, 87,89,287.

A survey conducted in 2007 by the Ministry of Women and Child Development

revealed the following:

1. 53.22% children reported having faced one or more forms of sexual
abuse.

2. 21.90% child respondents reported facing severe forms of sexual abuse

and 50.76% other forms of sexual abuse.
3. Out of'the child respondents, 5.69% reported being sexually assaulted.

4, Children on street, children at work and children in institutional care
reported the highest incidence of sexual assault.

5. 50% abusers were persons known to the child or in a position of trust and
responsibility.

6. Most children did not report the matter to anyone.

These appalling statistics and inadequacy in the law necessitated the
formulation of a separate legislation to deal exclusively with sexual crimes
against children. The Protection of Children from Sexual Offences (POCSO)
Act, 2012 has been enacted to deal with child sexual abuse cases. The Act has
come into force with effect from 14th November, 2012 along with the Rules

framed there under. The POCSO Act, 2012 provides for the protection of
children from the offences of

(a)  Sexualassault,
(b)  Sexual harassment and pornography.

This Act contains child friendly provisions for reporting, recording of



evidence, investigation and speedy trial of offences through Special courts. The

interests of the child are protected at every stage of the judicial process.
Question1: Whois a childin POCSO Act2012?

Answer : A child under the Act includes any person below the age of eighteen
years.

Question 2 : What are the types of offences under POCSO Act2012?

Answer : The POCSO Act recognizes seven types of sexual offences and three
non sexual offences. They are:-

penetrative sexual assault,
aggravated penetrative sexual assault,
sexual assault,

aggravated sexual assault,

sexual harassment,

use of'a child for pornographic purposes, and

(I I B I IO I

storage of pornographic materials involving a child.

Non Sexual Offences

d Failure to report or record a case

U Falsecomplaint or false information

Q Publishing or revealing identity of the child

Question 3 : Whatis Penetrative Sexual assault?

Answer : Penetrative sexual assault is defined as

U penetration of the penis into any orifice of the child's body,

Q insertion of an object into the vagina, urethra, or anus of the child,

QO  manipulating the body of the child so as to cause penetration into the

vagina, urethra or anus, and
QO  applying the mouth to the vagina, penis, anus or urethra of the child.

In all these cases, if a person makes a child do the same with himself/
herself or another person is also an offence.

Question 4 : What is the punishment for penetrative sexual assault?

Answer : Imprisonment for a term which shall not be less than seven years but



which may extend to imprisonment for life, and fine.

Question 5 : What is aggravated penetrative sexual assault?

Answer : Penetrative sexual assault by following becomes aggravated

penetrative sexual assault.

police officer,
member of armed forces,
public servant,

staff of remand home, jail, hospital or school.

Aggravated Penetrative sexual assault also includes:

U000

(]

Gang penetrative sexual assault on a child,

Penetrative sexual assault using deadly weapons, fire, heated substance

or corrosive substance,

penetrative sexual assault which physically incapacitates the child or
causes child to become mentally ill, causing grievous hurt or bodily harm
and injury to the sexual organs of the child,

Making girl child pregnant,

Inflicting child with HIV or any other life threatening disease,

Penetrative sexual assault more than once,

Penetrative sexual assault on a child by taking advantage of a child's

mental or physical disability.

penetrative sexual assault on a child younger than 12 years, penetrative
sexual assault on a child by a relative, owner/ manager or staff of any
institution providing services to the child, by a person who is in a position
of trust or authority over the child,

Committing penetrative sexual assault knowing the child is pregnant.
Attempts to murder the child,

By a person previously convicted for a sexual offence. Penetrative sexual

assault in the course of communal or sectarian violence,

Penetrative sexual assault and making the child strip or parade naked in
public.



Question 6 : What is the punishment for aggravated penetrative sexual

assault?

Answer : Rigorous imprisonment for a term which shall not be less than ten
years but which may extend to imprisonment for life, and fine.

Question 7 : What is sexual assault?
Answer : Sexual assaultis

(a) touching the vagina, penis, anus or breast of the child with sexual intent;

or

(b) if any person makes the child touch the vagina, penis, anus or breast of

himself’herself or any other person; or

(c) doing of any other act with sexual intent which involves physical contact
without penetration.

Question 8 : What is the punishment for sexual assault?

Answer : Imprisonment of either description for a term which shall not be less
than three years but which may extend to five years, and fine.

Question 9 : Whatis aggravated sexual assault ?

Answer : Sexual assault by following becomes aggravated sexual assault.
QO  policeofficer,

d member of armed forces,

d public servant,

d staff of remand home, jail, hospital or school.

Aggravated sexual assault also includes:

U Gangsexual assaulton achild,

d Sexual assault using deadly weapons, fire, heated substance or corrosive
substance,

d Sexual assault which physically incapacitates the child or causes child to
become mentally ill, causing grievous hurt or bodily harm and injury to
the sexual organs of'the child,

Q  Inflicting child with HIV or any other life threatening disease,

4 Sexual assault more than once,



Q Sexual assault on a child by taking advantage of a child's mental or
physical disability.

Q Sexual assault on a child younger than 12 years, sexual assault on a child
by a relative, owner/ manager or staff of any institution providing
services to the child, by a person who is in a position of trust or authority
over the child,

U Committing sexual assault knowing the child is pregnant. Attempts to
murder the child,

d By a person previously convicted for a sexual offence. Sexual assault in

the course of communal or sectarian violence,
d Sexual assault and making the child strip or parade naked in public.
Question 10 : What is the punishment for aggravated sexual assault?

Answer : Imprisonment of either description for a term which shall not be less
than five years but which may extend to seven years, and fine.

Question 11 : Whatis sexual harassment under the Act?

Answer : A person is said to commit sexual harassment upon a child when such
person with sexual intent:

(i)  utters any word or makes any sound, or makes any gesture or exhibits
any object or part of body with the intention that such word or sound shall
be heard, or such gesture or object or part of body shall be seen by the
child; or

(i)  makes a child exhibit his body or any part of his body so as it is seen by

such person or any other person; or

(iii) shows any object to a child in any form or media for pornographic
purposes; or
(iv) repeatedly or constantly follows or watches or contacts a child either

directly or through electronic, digital or any other means; or

(v)  threatens to use, in any form of media, a real or fabricated depiction
through electronic, film or digital or any other mode, of any part of the
body of the child or the involvement of the child in a sexual act; or

(vi) enticesachild for pornographic purposes or gives gratification therefore.




Question 12 : What is the punishment for sexual harassment?

Answer : Imprisonment of either description for a term which may extend to
three years and fine.

Question 13 : Is using a child for pornographic purposes punishable?

Answer : Using a child for pornographic purposes is punishable. The said
offence is constituted if child is used in any form of media (including
advertisement) for the purpose of sexual gratification. Italso includes:-

(a)  Representation of the sexual organs ofa child.
(b)  Usageofachildengaged inreal or simulated sexual acts.
(c)  Theindecentor obscene representation of a child.

Question 14 : Is storage of pornographic material involving child
punishable?

Answer : Storage of any pornographic material for commercial purpose in any
form involving a child is punishable.

Question 15 : Is it mandatory to report an offence under this Act?
Answer:-

(a)  Any person (including the child), who has apprehension that an
offence under this Act is likely to be committed must provide such information
to special Juvenile Police Unit or the local police.

(b)  Any person (including the child), who has knowledge that an
offence under this Act has been committed shall provide such information to
Special Juvenile Police Unit or the Local Police.

(c)  Any personnel of the media or hotel or lodge or hospital or club or
studio or photographic facilities if comes across any material or object, which is
sexually exploitative of the child shall provide such information to the Special
Juvenile Police Unit or to the Local Police.

Question 16 : Is failure to report punishable under this Act?

Answer : Yes, failure to report is punishable under Section 21 of the Act.
Punishment for not reporting may extend to six months or with fine or with both.
However, failure to report on the part of Child is not punishable.

Question 17 : Is it mandatory for the police to record the reported

information under this Act?



Answer : Yes, it is mandatory for police to record the information received qua
the commission of offences under this Act. Failure to record the information is

punishable. Punishment may extend to six months or with fine or with both.
Question 18 : Can the identity of child be disclosed by media?

Answer : No. Under this Act no reports in any media shall disclose, the identity
of a child including his name, address, photograph, family details, school,
neighborhood or any other particulars which may lead to disclosure of identity
of'the Child. Disclosure can be made only with the permission of Special Court.
Special Court may allow disclosure if it is in the interest of Child.

Question 19 : Whether disclosure of identity of child by media is
punishable?

Answer : Yes, if disclosure is made in contravention of Section 23(1) and (2) of
the Act, then it is punishable. Punishment is imprisonment for a period which
shall not be less than six months but which may extend to one year or with fine or
with both.

Question 20 : Whether abetment of any offence under this Act is an offence
ornot?

Answer : Abetment of any offence under this Act is punishable if the act is

committed in consequence of the abetment.

Question 21 : What is abetment?

Answer:-

(a) Instigating any person to do an offence.

(b)  Conspiring with any person or persons for doing an offence

(c) Intentionally aiding by any act or illegal omission the doing of an offence.

Question 22 : Whether attempt to commit an offence is punishable under
this Act or not?

Answer : Attempt to commit any offence is punishable under this Act, if any act
is done towards the commission of the offence.

Question 23 : Whether making of false complaint or furnishing false
information is punishable under this Act?

Answer : Giving of false complaint or false information is punishable under
following circumstances:



If any false complaint is made or false information against any person is
provided in respect of offence of penetrative sexual assault, aggravated
penetrative sexual assault, sexual assault and aggravated sexual assault

and

the said complaint or false information is provided against the person
solely with the intention to humiliate, extort or threaten or defame him

(However, filing of false complaint or providing of false information by a
child is not punishable).

Recording of statement by the police

Question 24 : Where must the child's statement be recorded?

Answer : A child's statement must be recorded at his or her residence or a place

where he or she usually resides or at a place of his or her choice. Under no
circumstances can a child be detained in the police station in the night. It must
be ensured, wherever possible, that statement of the child is also recorded by

audio-video electronic means.
Question 25 : By whom should the statement be recorded?

Answer : As far as practicable, the statement must be recorded by a woman
police officer not below the rank of a sub-inspector. She should not be in
uniform when the statement is recorded. The assistance of a qualified translator
or interpreter can be taken while recording the statement. The statement must be
recorded in the presence of parents or any other person in whom the child trusts
or has confidence.

Question 26 : What steps must the police take to record the statement of a
child suffering from mental or physical disability?

Answer : The Police officer must seek the assistance of a qualified special
educator or a person familiar with the manner of communication of the child or
an expert in that field, while recording the statement of a child with mental or
physical disability.

Question 27 : What measures Special Court shall take while conducting
trial under the Act?

Answer:-

Q Ifrequired, permit frequent breaks for the child during the trial.




Create a child-friendly atmosphere by allowing a family member, a
guardian, a friend or a relative, in whom the child has trust or confidence,
to be present in the Court.

Ensure that the child is not called repeatedly to testify in Court.

Not allow aggressive questioning or character assassination of the child
and ensure that dignity of the child is maintained at all times.

Ensure that the identity of the child is not disclosed at any time during the
course of investigation or trial. Such disclosure can be permitted ifitis in
the interest of the child after reasons are recorded in writing.

Ensure that trial is completed, as far as possible, within one year from the
date of taking cognizance of the offence.
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