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FOREWORD 

Thl. Is " .m,,11 Compenditlm of some Import"nt Court dectsions which 
h .. """ direct bei>ring on Ihe status of old gr"nt properti ... "nd the valkllty of 
Governor (;e""rnl's Orders! R"9ul»tlons which .el»te to these g",nts. AJJ 
there Me thousands of ok! g",nl prop<lrties in fifty odd cantonments aU OV<!' 

Indl" .. nd ... a li>rge number of court "" .... Including those chaUenging the 
GGOs .. re p<lnding in various Couru.. these judgements will be of Immense 
use to the olfice,..; deaUng with such ""se._ There "re ......... n Apex COO," 
dL'Cisio"" In this Compendium given by diffe.ent benches 0/ the Hon' b., 
Court upholding the Gove.nment'. righ t of .esumptlon 0/ old 9 ... nt 
prupertle:<. Th" dcdslon d~led 26th July 19<}5 In Civil Appeal No, 1868 of 
1979 . Union of hodl .. & Ors. Vs_ Harloh Chand An"nd is " I .. ndm .. rk 
Judgement which ""S upheld the findings of the Delhi High Court In ShIMI 
Pm""" J"ln V •. Union of In<II", thereby underlining the .t"tutolY n<>ture 0/ 
Ihe GGO 179 of 1836 It hM .. I~o I .. ld down the I"w t),,,, the only 
pre-condition lor resumption 0/ .. n ok! g"'-nt Is the issue 0/ one monlh' • 
notice, Prlor p<lyrnent 01 compemahon hM not hoen =""ldereci .. ne<:essary 
preeondltlon. Most of th" subsequ""t judgem"nts In this Compendium also 
refer to th,S judgement. 

Another ""ry lmpo" ant Judgement i. the on .. dated 23rd M"rdl 1999 
In Civil Appeal No . 84$4 0/ 1997 • Chief Executi"" Of/lcer V._ Sulinder 
Kumar V"kil "nd 0",. In this del<>iled Judsemenl the Hon' ble Supreme Court 
has nol only upheld Governmenf. light of ruumpllon of ok! g",nt. but hb • 
.. Iso .. ppredoted Ihe .lgnifiCllnce of entries In the Gen\l'lOl l.lIn<;l Register 
m .. lnt"lncd by the Defence Est"t". Offl<;e", under the rul .... Government 
won the CII ... on the strength of entri.,. In th" GLR, 

I hope tMt this Compendium will be .. ""ndy .. nd useful guld" to the 
olilcer. of IDES In pursuing IltIS<>tion pending In vartou. Court. "nd 
5<Iofeguan::\ing Government'. lights In old gr .. nt properties 

New D"lnl, 
Da'" 24.08_2000 

, 

(R.R. PilIal) 
Director GEner,,] 
Di!lencc Estates. 
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IN THE HIGH COURT OF DELHI 

Dale of Decision : March 5, 1991. 

SI-IITAl PARSI lAD JAIN TI-!ROUGH MR. P N LEKlIl WITH MR, M K Gt\RG, ADVOCATE 

""'"' 

CORM 

UNION OF INDIA AND OnURS niROUGI-I MR SI( MAH!UANwml 
MR. GULAB OIANDRA ADVOCATE 

The Hon' ble Mr. JI.OOtlc<o M C. ~"ln, Chid Justle€ 
The Hon'\>le Mr. Justi~e Amn Kumar 

1 Wh"ther R"parts of la",,1 pftpe~ may be Bllaw"d to s"" tn .. 
judgement? 

y~ 

2 Ta be referred to the Reporter o r no ? 

y" 

3. Whether tn,,;, lordship" wi,h to see the f"ir ~opy of the JudgemEnt? 

(M,C, Jain, C,J , I 

Th" !>"-ti'\one"" tn th" "fo" 'Si>id four wrlt ""ti'ions hBV<' sought " d"c["",' 
'ion that th .. (;ov.,rno, Gene,al' S orde, No, 179 of 1836 is nol ["w 0 ' ["w in 
force or e><i<l,ng law, The'" a,,! olhe, pray,,,.,. as weU but the leamed COUJ"IS<!I for 
the p<I'i'ione", h"s confined hi\; "'gumen'. in '''''pect 0/ 'he ,,/oresaid P'"Y''' 
only, "Ilhough, int~ralia , the petition!!'" have plso soughl ft deda",Uon that 
noIiee of resumplion Issued under the "fo,esaid orde, 10 the pelitioneR fo, 
resumpl10n of the 9mnt i~ illegal and null lind void and Ihpt Ihe notic". mDY be 
qua~h"'" Th" Iwo wnl pet,tions ,,,laic 10 Ihe bungalows .,tuatl!d In JullW"Kle, , 



cantonm~nt. and the two bungalow5 a re sltuat..d In the Agr" Cantonment in 
the olh~r two writ petitions. According to the rMpond~nts. the II1nd compri$..d 
In these bung,,1ow are held by the pelltlone ... and their predecesso~ In Intere5t 
W1der the "Old O .... nt" tenure or term So. th <i!Y a re H"ble to ba re.um..d under 
Gover""r General' ~ order In counci l 

Th"t que. lion SO far a.o this cQ\.lrt I. conc"rn"d ",,,nds condooed by " 
DIvision s"""h ollh," Court In Shd RQ! Singh V. The Union 01 Ipdl~ aoo gther 
AIR 1973 Deihl 169 H owever. Shrt P.N Lekhl. learned counsel for th" 
petitione ... submitted th"t Ihe question 01 Ihe aforesaid Gov"rnOT Goone .... r s 
order having stotUtory force ha. not been considered by the Divl.ion s"""h In 
its correct p""'pedl"" We sh,,11 ba con.ideflng the submlMion. advanced by 
Shri Leith!. However. we mlIY 1;",1 deal with the histodcal evolullon of Ihe power 

of the legislation which came 10 be """tM in the Gov"rnor Goone,,,Hn-Cout>c:il 

The Regull1tiog Act of 1773 for th .. fl"'l lime conl"rroo on Ihe GovemOT 
Gene",1 ;n Council power to make '''xl I5sue rul.,., ordl""n"", "nd regu!l!tlons 
by Section XXXVI 

The fI"" vil,,1 change wa.o made by Ihe Government of India Act. 18'>'>. 
whereby plenary powe", of legl<lalion were granled 10 Ihe Governor Gene .... 1 o f 
India in Council The pl~""ry powe", we". <IS large and 01 the .... me natu." os 
Ihose of Ihe Britl.h Parliament 11..,lf oubject only 10 ouch _e"",l,ons .... were 
"""l"ired lOT .."1"9,.,,n:ling Ihe Con<l,tutlo!'llli syslem and o.he. "".en.I,,1 me'l\­
ods We ""'Y here qllOte il\e relevant provisions of Ihe chane. Acl of 1833 on 
legi.latlve reform •. a$ pr" set out in 11\" trealis" "Reading in the <:<>nstilutKlflal 
HI.tory 01 India 1757- 194 7" by S. V DesikacMr, 

XU ll . And be It enacled. TOOl lht- Mid C"-.s?!!£QlQT Geoe@! io CQl!!l:r!l 
$hall hove QOWfr 1Q make J ~w 000 RWLJintloo< for repealing. amending. 
or all~ring !lny La"", or Regulations whatever now In fo rce or bftCQfter 
to be in forei? in thi? Mid TerritQries QT any paa lhere QI "ad to make 
Laws aOO Re\lulations for all Person •. whell\er Brill<.1\ or NM,""_ For­
eigne", Or othe .... "ad lor all Courts of Jusllce. whetber ",,,,bll.hed by 

His MaJ",ty' s CMne'" or otherwise. and tl\" Juri..:lictlons thereof. nnd 
lot oil pbc .... "nd II\Jng. what"""""t ""thin and throughout Ihe whol" 
and every P"rt 01 Ihe said T~rritories, and for "II SeTV1>nl. 0111\" .."id 
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comPl'flY within the Dominions of Prtncn and Stot"" In "Illa""e with the 
Silid compaflY' ~"" nnd ex~epl thnt the ..,id Governor Ge""",lln C<XJncli 
sh~1I no' have Ih" power of making nny u".....,. o r Re9ulntlons whl~h sha ll In 

aflY w"y r"peal. """,", suspend or nffe~t ,,"y o f the Provision of this Act. or 
aflY of the provisions of th .. Acts for punishing Mutiny "nd D ..... rtion of 
of/lc"rS .. nd SoldierS, wn~ther In the ScTVIce of H is Majesty or the ~id 
ComINlO)l, 0 ' ""y provislom QI .. ny Act nere .. ft .... to be p<>sse<i in .. ny wi ... 

"ffectlng the ""id COInPl'ny or th~ .."id T enito,;"" or th .. Inhabilants th .. r"of 
or any u" ....... or R"9ulations whlch shaU In nny way "If"ct any prerogative of 
th .. Crown. or the Authority of P"rll"m"nt. or th" Constitution Or RIghts of 
the .."Id Company. or "ny p;>rt 01 Ihe <Inwrinen u" ....... o r Co",-"tilution of th" 
United Kingdom 01 Gr .... t Brita in and J",land where on m .. y depend In any 

Degree or Allegll'nc" or any pe""'" to the Crown of the United K1rWor'n. 
Or the Sovereignty o r Dominion of the .."Id Crown """r any p"" 01 the 

.... id Territories_ 

XUV Provided .. lways, and be it """CleO th"l In ""'" the ..,id Court 0 1 
DirectorS. under such Control M by thl. Act Is provided ~ha!l signify to Ihe 
.aid governor Gen"ra l In Council Iheir Disallowance of "ny u"ws o r 
Regulations by the .... Id Governor Ge"" .... 1 In Council m3d ... the" and in 
eve'Y such Ca .... upon Rece ipt by the .aid Governor Gene.al In Council 01 

Notice 01 such Di""llowance. the Mid Governor Gene",lln Councils .h .. 11 
{o"hwilh repel'1 all u"ws and R .. gulatlons 00 d;""llowed 

XLV Provided also, "nd "" it eMcted T hAt "II I AWl! "nd Regulations 
m"de as "fore..,kI so long lIS they .h,,11 rem"lo unrWHlCled shoU be or !II 
'!leh Fo'Cil "nd Ellect wilhin "nd Ihro!lShQutthe Mid Tgrri!QIin os any Act 
gf r",djilIDeot wQUId or ollgh! tQ be within the ..,me Ten1tQrie< lind .hlll1 be 

taken notice of by .. II Couru; of Justice other th a n Ihe court of J<alice 
whAtsoever within the ""me T~ni tod£., In the ""me manner , .. any public 
Act of P"rliam"nt """,Id and ought to be tak~n nolicg of, ",nd il ,h",11 not boI 
n""",..,,'Y to reglM~ r 0'· publl"h 10 tIny COIm 0/ Justice any Ltlws or Reg .... 
lahera mi>d" by Ihe .."id Gov.ernor Gener .. 1 in Council. 

XLVI. Provided "Iso. ","0<1 be It enacted. thtl! It shall not be Ilowful lor lite 
..,icl Governor G<,ne."l in council. wlth<XJt th .. previous .... ndion of the .... 1d 
Court of Director, to make ""y u"w or Regulation wh£reby Power ....... ll be 
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gi....,n to a"y Court 0/ JustjcQ .,.'abh.h<>d by H,. M~} .. sry· $ Chan ..... 10 
s<:nl .. ""," to th .. punlshm""t 0 / Denth nny of hi~ Maj.,.ty· s nalu",~bonl 
Subjects born In Europo. or Ihg chlldnm of ouch Subje<.., . Or which shaU 
aboUy, any o f the Coun, of Jl1<llce .,.tabHsh<>d by h!s Mal""ty·. Chpne .. 

U . Provided alwa ..... and be it e"",ct<>d, That nothing he,..,in contained 
shall extend to a ffeel in "ny way the Right o f Parliament to make Lavn for 
the said Terrlto " "" and fo r "II th .. Irlhabita nts thereof and II I. c"prc •• 1y 
dec"'red tMI a full. compJe,g 'md con .. antiy e""ttrlg RIght and POW<Ir i. 
In"",d<>d 10 be rucrved 10 Parliament to oonlrol. '"po<5e<ie. or p"""'nt all 
pra«edlng. and Acts what.ooever o f the $i>id 00""'''"10' Gene .... 1 in Council. 
and to ,epelll find aller at any Time ."yJ Law Or R"!l,,"'lion wh<>toocver 
ml'de by the said Gov<.rnor Gener,,1 in Council. and In all respo'cts 10 1"910-
"'Ie fo, Ihe said Terrlton .. ! and "II the Inhllbltant. Ih"rcof in ll$ h~1 and 
ample a Manner a. 1/ this Act had root b<:en p"S5<!d. and Ihe betler to .. ""ble 
Parlia ment to """rds .. at 811 TiT,.."" such Right and lX'Wer. all law. and 
Regulation! make by the .ald Governor General in Cotmell .hall b e 
"ansmined to Ens"'nd. and laid bdo,e both House. of Pama"'''nl. on the 
same manner a. is now by Law provided concerning the Rule. "nd 
Regul<>tion. """"e by the several Government. In Indi8." 

It wO\,1d app"ar from th .. "bow provisions ,,,,,1 the Governor Gen"'al In 
CouncIl was gi....,n comprehensive powe,... to make Laws f"yj RegulatIons for lh" 
...mole country .ubject to limitations pr..scrib<:d a nd the Laws 00 mad .. we'e to tak .. 
effect liS Acts with""t th .. necc..sity 0/ ,egl$lraUon or publlc<>lion in any C""rt of 
Justice . From the provision> of th" Chan"r Act. 1833. reproduced above. It i. 
de,," Ihat Ih" <J,oo,oernor Gene",1 In Council was 91""n th .. pow .... 10 make Laws 
"nd ReglJlllllons /0' repealing, amend",g Or altering lillY w.ws or Regulallons . 
........ ich a,.., in force or 10 b<: enforced in Company· • t .. mtorle. ond ~Iso for a ll 
pefSOns and for "II Courts of Justice lind for lIU p,,"ces a nd thing • ...matsoeve, 
..... ithln .. nd Ihroughout the Company· • Terriloria, for a U ..,rvants of the Com­
pany, as Arile"," of w~' for the Government of the Native Officers and Soldiers In 
the Military Service 01 the Com pliny. a nd for the Admini."a tion 01 JU$liC<! by 

Courts-martial. The,e we' e limitations on the comt:'rehe""iv" Icgisk~ti"" authority 
that the "'ws which we", to be made should not in .. ny w"y ,epeal, vary or sus· 
pend Or ,,/fect ""y, 0/ the provisions of th e Act 01 1933 or the Act lor pumshing 
mutiny and desertion 01 officers a nd soldiers and ........ should not be ",ad .. which 
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may effect the Crown or th., "uthortry of Paruament or the Consmutlonal rights of 
the Company or any part of the unwritten 1>...,. or r"9uLatlo! ... of United Kingdom 
The Governor G.meral In coutlcn WM funh"r obUg"d to ,epeal aU lI>W5 or 
Regu1>tlon5 In resp<!C" of whIch notice of dis<>llowimce;' ,ec.,;""d by the Court of 
Olr"cto ..... Prol C L Anand in his '",atise on ConsmuIIOlli>I Law and H"tory o f 
GoveTnmen. 01 lndl" h"s de"lt Wlth the evolution of Adminiot, ation by the 
Government of India prior to the Independence 01 India It Is not n""~_ry to 
'efe, to various Ch .. ne .. ",-..:I Acts in fO'e<! prior.o the Charte, Act of 1833 as the 
oro", In question dM"" b<ock to 1836 .. fte' th" promulg"tion of the Ch .. rter Act, 
1833 Having vested Wlth comprehensive leglsllltlve power. II ts to be ... en ,,$ to 
whethe, the oro", in QUe.tk>n h ... a statutory fo",e "nd I. 1>w in force. ome' no 
179 dated 12th Septwnber 1836 ,e.,d. "" und"" 

"FORT WILUAM, 12th s..pt"mber, 1836. 
No II') of ll>:::sb 

Occuwtion 01 Iorvl 000 diM' ..,101 Drem;.., and bu!ki!!lg.. Th" Governor 
Gene' al of h-..:lio. In Council I, pie"""" to r<!SClnd the various o";e ... now In 
for"" In ,hi. Prqldency In reg,,"; of ,h .. occupi>lIon of ground .nd the 
disposal of preml ..... 0' buiklings, situated within the hml.s 0/ military can­
'onments "nd to .. ,In;h,ute for them the following '''0'1'''1100$ whTh j. !9 

hAW effect from tbe dille 01 Its prpm"ig"Uon .. , the d,IfNent OI;>Oons of 
th~ Be"'i!,,1 Army,-

Applicatio n fo~ la nd • AIt ,,~aUon of boun d..rieltt o r 8 it"" a nd 
closi n g o r ope ning o f road~ . All appllCbUons for unoccuplC<i 9rotmd 

for the purpoK of bel"'i! enclosed. built upon or in any way "pproprl6ted 
to pri""'e pu'poses. such ground being ..... 'thin th .. limit. of " mill!"ry 
C6ntonrn<'TIt. ",~ in thl! ' ITSt InstallCO!. to be mlld.e to tb" Commandlng 
Off!cl!r of the ""tion through the '--"'Ubi channel; a,-..:I in no elise 6,e the 
bound",.;"" 01 compounds to be changed, ok! ",ads closed 0' n(w one. 
oP<'n"d withou: th~ sanctlon of tb" Commanding Office, 

2. Certificat e by C o mmanding O fficer. As tbe b""kh .. nd romfort 01 
the troops are P<'ramount o::onsidenltlons. to which "II others must give 
way, the Commanding Oiflcer will be hek! re;ponslble th .. t no ground Is 
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occupied in "ny Ul"y ""Icu"'ted to be InJutious to either, o r '0 'he "pt)e4r­

"nee of the """tonm""t. ,,<YI1n fOtW"td,ng ftny apphc"'ion for" grant. he 
m .... ' certify tha, II is not objeclio""blc! In those or any olh"r """",,CIS. 

3. Orde .... o f &wen.menl Required. When"" objection ocom;. th~ 
appHca'ion I" to be fOrw<lrded through the p,,,ocrtb<xi ch"nn .. !. by the 
Comm"nd,ng OIIIc .. , 01 ,h .. st.!!on. '0 the Qu"rter Ma.t"r Ge"". ,,1 01 the 
Army. Ulho If 'he Command.,-In-chid opp''''''' •. will ""bmil It for 'he 
onle.-. of the Govo!mmenl 

<l For m of Appllc:.oolion . AU such opplicltllons ore to be in ,r... ",,,,,,,,ed 
fo rm m"Tked A 

5_ G ra nt.. 10 b e r eg isle. ed end nol e d o n p lan. All g..,nt. o,~ to bo; 

regi""""" by the OWe .. , o f the Qu.,rter MMte< Gen"." l 5 o.,panment 
""""hed to Ih .. dl,,"iOfl. ,,<YI '" th" .laliOns wh .. r .. "" ouch offlcer nl<>Y bo; 

pTe.ent, by the executive oWeer of public wor~, to whom olso '" such 
""ses, appUcatio .... lor gmond .. re to be addr-.l, and "II g."nl6 "' .. '0 to.> 
Immedl .. tely noted upon the ~"'n of th .. ""ntonment In the Qu"rt", M".­
ter Gener .. !" " offlc,;,_ 

6 CondiUOT"\II of Occu,><o ncy. No ground ""';11 be g""nted ""cep' Ofl th .. 
following condilio"". which .. ", to be rubocribed by every gmn'e". as well 
os by thO$e to whom his grant may .ubs<tqu"ntly be " ...... Ie""ld 

Rnumplloll o r land 

lst. T he Govo!mmenl to ,etaln Ihe power o f resumption " t any tim .. on 
glvlng one month'" notice ,,0:1 P"ying Ih .. v~lue of l!UCh building as m"y 
h~"" been ftuthotised to be .. rected, 

I and belo u g jl t g Goy.rumr nt _ I , nd m llllo t ..... o ld b v graol" ... 

T .... nsf"'. g f hou''''' itelW<:fD military o Uieen. 

2nd. The ground, be,ng In every ClIO .. Ihe property of Government 
cannot be $Ok! by the gmnt.e. but houses or othe, p,operty 'h~, .. Oil 
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"', ..... ,ed may be 'rt"",lerr~d by one m;h'ary or n.ed,eal officer to "no.h." 
Wlthoul restriction. nc"pl In .he co ... of reli~I •. wh~n. if r~p"i""' .• h~ 
term. 01 ""Ie or '",nsl"r """0 be !>diust~d by" Committee o r Ar\>l.,..,llon. 

Arbitratio n III .... 1£ of transWr 0 11 [flU", • Transfe r of hOt"'e Of 
civilian. 

3n:l. - II .h~ ground hoo been bo.nl' upon .• he buildin!j$ lire not '0 be 
disposed 01 '0 any person. 01 wh",,,,,,,, de:<crlpt\on. un.1I the co,."en' 0 1 
the officer Comrruondlng the "Mion sh,,11 haV<l be.", prevtously obtoined 
under his hand 

4 ,h When It I. proposed. wllh 'he consent 01 'he Gene,,,1 Officer .• 0 
".>nsle, poss<lS5ion 10 a ""'ive .• houkl th., value 0/ th., ho ....... bulldmllS o. 
property '0 b<l .., ",molerr"'" ")lee""'. Rs 5.000/· Ih .. SlIle must not be 
effected. untlil he ... netlon olGovernm .. nt shan lui"" be .... oblolned Ihrough 
HI. Excellency the Com""'nd ..... ln-Chi"'/ 

7 U o uses claimable fo r p u rclt.as .. o r hi r .. a t o p tion of owna r 
Commiu"", o f Arblt ... "' ion - A ll IlOUSe; In " mlli'''l"Y e"ntonm~nt being 
th., prop<lrty of p<!l"SOns rlQ' b<llonging to Ihe ".my. which may"" deemed 
by th .. Commanding Office. 0/ .he .,,,tiOn SUitable. lTOm thei. locality. for 
the ftccommod .. tion of office",. ~h,,11 be d,im .. ble for purch"O(! o r for hire 

"t the option of ,h., owner: In th., fo rmer CUll at " """""ion. "I'd I" Ihe 
I"ue. bI <> . e"t, 10 be fixed, In CD." of Ih., p<>r1i". di~lIsreeln\l by " 
Committe" 01 Arbitra tion e<>nslituled as /ollows,-

8 Compo" llIon o f Committe .. 0 / A rbitratio n -Appeal. - T he 
CommItte .. Is 10 b., composed of on .. civil officer. the prindP'l1 on". If 
p,,,cU,,,,ble. ", or in the vidnily of the stlltton, Ihe Commlll'ding Office, 0/ 

the C"n.onmenl. " I'd an offl"". belonging to the .. "lion to he ""mOO by 
the 1'rop<l<:lor 01 the premise.; and Ihelr d<?CIsion. whether rel1>tlog to the 
ler"", 0/ pureh".., or rent. Is to be cond"siW!. unl,,"", It sh"U I:>e , .. vened by 
Go""''''''e"t, lor whose on:l" .. the proc"e<Iing. of 'he Commltl~ .. ar~ 10 
be subrnltted. Ihrough H i. E)lceUency. the Commllnder-In-Chlef, 
whenever. Ihe proprie'or 0/ the premise. which 'hey h""e "alued is 
di..a.isiic<i wilh thei r aw~r<l 



9, A~b lt .... tlo n In case 0 1 t~a""f .. ~ .... on ~ .. Ii .. f . When the h"""", of Ih" 
officcn of one a-ops Me to bol (",ns{crred to ,h"" .. of anoth .... as on Ih~ 
occ~.;on of a reHef. if" difference of opinlon should orts<! ... 10 Ih" {a" 
lerm. of Imn.fer. Ihe prlc .. 0.1>,,11 bo:> fixed by" Committee of Arblt .... """ 

consliluted as In Ih" Ia.t pD~ .... ph. but to which. In such """"', ther" '" In 
bol given an addition;,] m"mbol. '0 bol named by 'he In,,,ndll>g porcM.d 

10. No appeal - In thl. ca .... ther~ 's (0 bol no "p!", .. I, and 'he dw.lon of the 
Committ"e of Arbitration i. to h. final ' 

If first pDragraph of the .. fo ....... id order 15 ",ad. It would ap!",or tha, ., .. rII." 
wrious onims have bolen rcodnded and in thclr place. the Regu"'uons memlo<100 
In the .... id onier have bolen substituted from the date of the promulgation of the 
."id onier I.e. from 12.9.1836. Although oource 01 power is not mentlon.ed In 
the firSt 1"'''' of the onier. but .tlll from the tenor o f Ihe orde •. it woukl "PP"'" ,ha, 
it bas been pro'DJ! kJal!ld In the mnP of R"9"""'p'X'i WI pI"", ... d"",r \oc!k'll!lpn 

!bo! Ihe Be91'EolloQS haye been IW'ed or promulgaled ID EX"rdS" pI th" Icgj<bth/" 
"Ljthqrlly vesled In Ihe r..?VemoI GeocllIl of Indio In Council The Begu"'Mr. 
de,,1s wilh ... 10 how "ppli""tions a.c mllde for W'IOccUp,ed ground for the pur-­

pose of being enclosed. built upon or In any way appropriated to priv<>'e PO'1>OS<'5 
such ground boling within the Kmi'" of a mjJj",'Y cantonment In whot form the 
appH""tion i. 10 be made and how such "pp/lC1lltlons .. .., to be p,ocessed arc 
proW:led In the said regu;"tlons. Wb", Is lunhe, provided ,n the B"g"""t,o'" dr<' 
the condihOfU of OCCUp.IflC\!. It make ... provision in rcs!"'ct of ,esumption 01 "''''' 
and "Iso" provision I, made wllh '''ll''n:t to "wani of compen<.'ltlon In respect of 
the ,up<'l'Structure. If the compenSlltion Is disputed. the questlon Is to be referred 

to" Committee. of Arbitration . The deci.ion of the Committee of A . blt,...tlon w~. 
to bol conclusive unJe .. II I. reveJSed by Ihe Gowrnm"nt The rellding 01 the whole 
order would go to show that the Regulations h .. "" bolO'n i .. ued in " " erei ... of th., 
""W maklng po, .... " . Earli", on:l",.,. were .... ued which have bol"n .-..scinded to be 
substituted by . Regulation' which """. ~n accepted form of legislation, 

From the provision cont .. ined In s.:ctlon 45 01 the Government of indi" Act 
1833. it would .. ppear tMt "II La ...... and R!'gl'\otJOM m"de In eKe,cIs<. 01 t!.. 
legist..ti"" power 00 long '" th".,. remain "",.,pealed, shall bol of Ihe .... mc Ie 
and effect a. any Act of P"rII"ment . ""d .hall bo:> u.ken notice of by all Comb 00' 

" 



J<at!ce wh8tso<lV<", within th .. te,ritori.,. in the """,e manne' <u ~1"l}I pub~c ACI of 
the Pa,li~menl, would "nd o"Shl 10 be laken notk .. of Th<a, Ihe j,,~ and 
,eg"l~tion. if Ihey ,em8in "n,epea led shall have the fo,ce o f Acts of 

Parli"munt. 

It Is lrue th"t und .. , Section XXXIX of the Chart", Act, 18.33, th" """",",live 
pOWer vestecl In th .. Governor General of rndi" In council which p,ovid"" "the 
s"perintendence, direction and control o f the "'hole eMl bnd military government 
01 aU the .... Id tenitories and cevenues in looia shall be and Is hereby vested In a 
Governor generlll and C<>Ufl5<'IIoTS, to be Slyled 'The Governor c;.",,,,,,1 in Counctl." 

Th" question;s "'haher Governor Gene,al' 5 Order No 179 of 1836 Is 
Issued In exercis<! 0 1 the powe, under Section XXXIX, Shrt PN. Lekhl submitted 

that .. II reguj"tions "nacted I" " yelOr hl>d to be numbered, ,egistered and pub­
lished. R~I"r"nc" was m&de to ' OuIUn", 01 Ind;"n Legal H istory' by Shri M.P 
Jaln, pag'" 189· 190. And "Iter 1833, Ih" nome""j"tu", 01 j"ws was ' Acts' and 
nol . Reguj"tions' ... stated in 'A Short HislO .... of the Judicial System of Indi .. 
~nd SOme Foreign counU",' by Shrt Hbrlh ... P",.had Dubey. Suffice It to .... y lh~t 
on th .. basi. 0/ lonn .. lone !t cannot be found th"t the reg,,"'llo,,", ml><!e "nde, 
Order no. ] 79 01 ]836 were nol "'''' ,,,><I W<!re only ex"",",""" ord ..... issued "nder 
5..cllon XXXIX o f th .. Ch .. " ... Act of 1833. HI><! it be .. n simply an "xecuti"" 
order. the e xpression' reg""'Uo .... ' would not h~"" been used .... by lMt time, I'Ile 
"" presslon ' Regul.atlon· hI><! a ... wned .. n .. cc"pted me<>"lng .. s 1<>", m8de In 
""erclse of leglsll>t!v<! power. 

Ah~r 1833 Chari .. r. th~ r£l""",m A ct is th~ Gov..mm£m of India Act, 1858, 
Shri P.N Lekhi. rde"ed to the following p.-ovi.io,,", of the Gov..mm .. nt of Indi8 
Act. 1858: 

"Ux. All Onll'D of Ihe COIla o f dirf\do($ or Bwnl 01 cgmrol "OOm beforl! 
commencement 01 ]hls Act ]0 remAin In Igrce . All onle.... Reguj"liom 
and Dir<!CI~ j"wfully gi""n or made belor .. the Commencement 01 thl~ 
Act by tr,~ Court 01 Directions or by the Commlssion~"'. for the Af/~I'" 01 
Indio 5ho ll ,cm~in In lorce, but the .... m e oh,,11. from and "he, the 
commencement 01 this Act, be deemed 10 be the Order, <eguL.Uons. and 
Directions under this Act, and laken effect and be conslrued and be 50Jbject 
10 AllerMlon o r Re'-'OC<ltion acconl ingly." 



"LXN FxiSjog proyls;oo< to be "pnliCllble to Secre!" .... 0\ St"le !o Co"pd! 
I1I.d..... All Act" ~nd P",vi"loru Now In fore .. und"r charter or otherwise 

concerning. ladl" .han, subject 10 ihe provi.loru of this Act, contloue 10 
force, and be construed as rdening to the Se-crclary of State In counctl In 

the P!"'ce of the ""id ec>mp;ony "ad the Court of Dirwo'" "ad enuO 01 
proprieto" the.eof; .. nd "II E""etments .. ppllc .. ble to the Off!cers "00 
$e,,,,,,, .. of the $Ok! Company in Indi". lind to Appointments to Office "" 
Admi .. lons to Service by the saki Court of Directo.-. .• hall .ubject to the 
PTOvlslons of this Act. rem,,!n "ppllCtlhle to the Of/lcers "nd s.. .... ,"'t$ 
~onlltW<.>:.l ",nd 'Q the officers ",nd ""rv~nl$ ",pPQINed or ernpk>yi:d in Indill. 
lInd to Appointment. to Offlc .. lInd Admls.lon to ,,,,Nice under the 
Authority of this Act . 

Acconling to Shri P.N. Lekhl. after the promulg~t\on of the Government 01 
lodi" Act . 1858, 1833 Act stood .epealcd "nd only onle". . .-..gu~tions and di.eo;. 
tions g,ven or made by the Court of DirectoTl! or by the Commlosionc", lor the 
AII"i", 01 Jndi" belo.e the commencement 01 the Act 1858 would remain in force 
lind no other ord ..... regubtlo,," "ad dlrectl0n5 .hall rem .. ln In fo"'e He luoh~. 
submitted on the """i, of the provi.ioru; oont"incd in Section 64 that only those 
Acts. .md provi.loru; under any Charter or otherwise jf they relll'e to the whole of 

IOOi". shaU .em"ln In loree .ubject 10 the provisloM 01 GovernmeOl of Indio Act. 
1858 .. 00 they w;U be oonstnted as 'efening to the Sccn:tary of the State of 
Council 10 the pI"e" 01 Ihe CDmp""y, COl," 01 Dlr~ctors ond Cot'O 01 Propt1eto,," 
Acconl!ng to Shri Lekhi, Government Ge""n,I' s orde. No. 179 "e,....,d to h""" 
fo.e« after the promulgation of the Government of India Act, 1858, o;!cw<"d In th .. 

Hght of the provisions ooOlalned In Section 59 .. nd 64 of th .. Gov .. rnmen' of Indi" 
Act. 1858. It may be "at"" here that Section 64 of the Government 0 1 lad", Act. 
1858 sa""" all <'xisli,,!! provi.io"," and they shali cnntlnue to h .. "" fo",e 5llbjeet to 
the provl.loru; of 1858 Act, H owever, under Section 64, II I. provided IhM the 

Acts "nd Provisions m .. nlloned there In relllle to the Com»lOny. the Court of 
Directors .. nd the Court of P roprietors then In the!r plllce. they.....,11 be coru;true\l 

". r"lerting to Ihe Secretary of St", .. '" Council So f .. , os Section UX I. 
concern<"d, it sa""" the ord~.-. and regulations and directions made by the cowt of 
d;T<!cto.-s Or by the Comm""ione", of the ,,1f,,1r:. of ladl<>, So the"" provl<loTlS do 
not at "n d .... 1 with th .. Ill"'" or regu!.>t1ons mllde by the ,,,,,,,,mor (i(>,wr,,1 of Incl'" 
In Council. It mtty be st"tcd here lh"t ,,]though the Governmem of lndl<o Act 
1833 is sUp"~ed by the promulgation of th .. Government of Ind,,, Act. f8SA, 



10 'h~ ~xl"n' provisions am m .. de Iherein. bul 1358 Act doe. no! in any w .. y 
repe .. 1 th ~ laws "nd regulations made by Ihe Governo, General af lndi .. In 
CO<JndL The Govcmmer.' of India Act. 1833 In /acl came 10 be rep" .. "'d by the 
Go""rrunent of Indi" Ac' 1915 Section 130 of 'h" 1915 Act repe~1ed 'he Acts 
spedfied in the lourth schedule 'a th" ntent mentioned In th~ third column of 
th .. t Schedule. SecUon 130 of the 1915 Act re..ru. , .. under -

,. 130. The Act. specified In the Fourth Sch..dule to Ihl. Act ore hereJ;y 
repellied. to the e"tent menllaned in the th,rd column of that schedule 

Provided 11>,,1 Ihl~ r e p _ I .hall nol .. ffeet-

a the ... alldity 01 sny law. ch .. racter letters p"ten'. Order in Council. 
w .. rnmt. prockllnl>tlon, no!!liColtion. rule, resolution. on;ler. regulallon. 
direction or conIYacl m .. de. or form prescrtbed. or table provld"d 
under any en"ctmen! he reby repealed .. nd In loree at th .. 
cammencement of thl. Act, or 

Ih ....... Iklily 01 3ny .. ppolnlmcnt or any g'''''' or approprllltion 01 mo""y 
or property mlld .. under e""ctm .. nl hereby repe!lled. or 

c, the tenure of office. oondltlons o. sclvlee. lerms 01 remuneration 01 
righ' to pe~on of .. ny officer appoint..d before the Cammencement 
al this Act 
(Any ...,Ie,ence In "ny ern>ctmenl. whether an Act 01 Pa,Hament o r 
mad" by any ",ulhority In British Ind ia. or In any rule •. regu!..!!o .... or 
orde,... mllde under "''''' 5lICh enactmenl, or in IIny lett",... PIlle", D' 
other dOCtlmenl, to any enaclment repealed by this Act. shall for aU 
pu.pose5 be CQnstn,ed as relerences to t his Act. led or to th" 
co rresponding p rovision th,,'eol J 

(Any reference In "ny e n"ctmen l in force in India. whether <>n Act 01 
Parliam ent or made by any ",ulhorUy In British india, or In "ny ruleo. 
regu!..t;on. o r orders mllde u,>der "ny .uch eflllctmenl. or In any let!e .... pIllent 
OT o!he' documenls to "ny h>dian legis!..,;"" "uthorily, .h,,11 fot all Pl'rposes be 
construed a • • eferenc .. to 'h" oo ...... poocI ing "",herlty comtltuted by Ih .. Act,] 



The provision h". SOlved ell I.ows end fflgu"'lloM which I>ffl In fo,ce M Ihe 
commencemenl o f 1915 Act . The ,el"""n' enlry In Ihe Fourth Schedule Is es 
und ..,. , 

Se.sions 
lInd cMple, 

3&4 WiU.4 . 

C.8S 

FOURTH SCHEmJl E 

A c;tJo R .. peal .... 

ShO'l 
nile 

Exten, of 
Rep",,1 

The Govt. of In<!i" The whole Act. 

Act. - 1833 except Sec. ! 12 

From the p,ovIsion of Section 130 01 the 1915 Act. il is de,,' Ilu>t the La ...... 
.. nd Regul.oUo .... which we'" in loree we.e not ,cpc"led. R<.the. th"1.' we,e saved 
"nd even Ihe proVision 01 .~'CIlon 112 o f the 1833 Act w". not ,ep""led. "nd th!. 
leg,,1 posil1on continued. even .. fte, 1915. Section 32 I of the Government 01 
Indl<> Act. 1935 ,e""aled the earlle r Government of Ind ... Aci. 1915 b\,\ s..ctlon 
292 the,eof Sl!.ved th .... xlstlng Lo.w. s..ction 292 , .. "d. as under ,-

"292 Existing Lo.w 01 India to continue In lore .... Notwithstanding the 
'epc,,1 by Ihis Act of the Government of India Act. but sl1bject to th .. olh", 
provisiOn!< 01 this Act . "lithe law In force I" British Indi~ Immedi"te!y bolla,.., 



Ih., commencEment of part III of this Act shaU con1ln"" In fOrcE in British 
India o"tLl alte,ed or repeale<! or "mended by " competent ugi.lalu,e or 

other competent "uthonty:' 

The Indian Independence Act. 1947 aloo saved Ihc laws of British India and 
of the parti thereof eXisting immediately !xlfo,e the appointed day by s"clfon 18 
s"ctlon 1&3) i. as follows, · 

II!. Prt>I.'i5lon. ". to existing laws. etc. 

, 
2 

3 SaV<! as otherwise expressly provided in this Act, th~ fa"", o f Brlll.h Irxli" ,.,lO;! 
of the """.",,1 par15 theTeof "xisting Immediately before th" appomled day 
.11.,11, SO fM as appliCllbie and with th .. ""C~>sSI>ry adaptations, contlnu" as the 
l<>w of e"ch of the new Dominion. and the sever,,1 part. th .. reof until olhe' 
provISion I. m",le by Ia~ of .he ugi.la.u,e of Ihe Dominion In question Or 

by any othe' Legis.,lure or other "ut!\orilY 1I~lIing power In tha! b<!half" 

Af.er the commenc"m'mt of the Indian Con<tilutlon, Ih" po<itlon remained 
the .."me , .. Article 372 of the Const;.u.;"" .... ved Ihe existing Ia"", by providing . 

"372. Continu.l:lhCC In force of exl.ling Ia~ "nd .helr odap'aUon - (I) Not­

withst"ndlng .he repeal by this ConstltuHon of .he ena.Clf".,nt.< ",Ierre<! to 
In artlde 395 but .ubj""t to .he othe' provisions 01 this Constitution. aU Ihe 
law In Iorce In Ihe lenitoN ollnd!.Q Immedilltely !xlfore 'be commencement 
g f thl' Cgn_IIMioo _haH m ntinue in fmee Ihew;n "Dlil ,,!turd or w""",lgd 

gr IIIDeOOed by II rnmQl'li'g! IC91slgtprC or giber rnmpeleol @utbgdlY 

2 For th~ p'''pose o f bringing the provisions of "ny IIIW In fore .. In tbe 
'e,d tory of IndiD iota accord with tbe p'ovI<ioru of tbis Constitution, the 
President may by order make such <>daptations and modi f icalio,," 01 such .,w. whether by w~y of repelll or ~mendmeot. bS moy be 11ecessllry or 

e xpedient, "nd provided tb,,' tbe law .MII. bS from sucb date as may be 



·pecifled In the o<der, h"ve effect .ubjed 10 the ~d"pt"tion, "nd 
modificatlons so made, and "ny 5uCh "" .. pt<ltion or modlllClltlon "",,,II nol 
be questloned In " ny court o f III ..... 

3. Nothing in cleouse (21 ~hall 00 d""mro -

" to "mpoWcr the Pre.id"nt to m"ke any adaptation OT modlflcaUon 0/ 
"ny I" ..... "fler Ihe ex pi .... 'lon o f (Ihree ye"n;) from the comme"""ment of 
this Constitution or 

b. to pre ..... nt "ny COm!>"l"nt Lcglsmtu,e Or olhe, comp"tcnt aulhorlty from 
repe"ling or "mending "ny "'w "d"pted or mod,~ed by th .. Presidenl 
under the .... id cktuse_" 

ThUll the Mvtng which WM provided by S<!ction 130 of the 1915 Act 
conlmu"'; 10 ,em",n In force I,ll the enforcement of Ihe Constitution of India The 
division Eknch of this Courl in Raj Si"9h' . <:.<I.e (oupra' d"alt with the q ...... tlo" In 
po. .... . 7,8.9,10 "nd II .... under ,-

7. What I. the nalure ollhe ,,,gulltllons CO<llalned in Orde r 179 011836 7 
Two answers are poMlbk. namely, 

.. Ihal they ft,e "atutory .egul .. llo". Issued under Secllon 43 of Ihe 
Go<mmmeni of 1ndl" Act . 1833: "nd 

b that they ",e only "dmlnl.tr"Uve Instructions nol I •• ued unde, .. ny 
sl"lule . 

In wpporl 01 the I,~t view. it may be pointed out that Section 43 of the 
Go<mrnment of India Act, 1833 expressly SIMed as 101l0v.I'''-

'That th" Go<mrnor General in Council ,hall haY<> J>OW<'r to make u.ws 
and Regula t ion. lor ,epealing ... mending Or "lterlng .. ny law5 .. nd 
Regulations wl"'le ...... now In force,-

The p'eamble of Order 179 of 1836 purport. to , .. '(:Inc! the ""rleus 
order. in force till then and to substitute lor them {fie regul"tion • 

• 



promulg",ed thereby 

8, Secorod!y. the worn ""'9,,",l lOn" WM uwd for ,'<>llllory '<'q"kl!tions ;n ' " 
... ,," 181h "rod ,h~ car~cr 191h century 01 the reg,m" 01 the Eas! IMln 
Comp.:>ny .upervised by Ih" anlloh G:>v.ernmer;t of Indi .. Th, po" .... " 
lMue .egulallons was given 10 the Governor G.me,,,1 by the Rcgul<>t.ng A" 
1772 os ,,\so by Ih" 5ubsequent Acts Includir.g Ihe Government 01 lnd,,, 
Act. 1833 T he /l,.", two ""Ium"" of the . t"lule book of !hOS<] Yf'a" 
contained the Bengal regul"tlons ond It Is only in th" third volum" lh~, An' 
occur "long wilh Ihe Regulation. The position was """Iogou. to 'h" on" 
whIch ool"lnro In mroi"""al England prior to lh'" ",me'll"nce 01 Ih~ lorm,,' 
P"r~"menl enactment C K AII"n In his "u.w In th<" M"kIng" 71h Ed" , 
p"ge 476 quole. Ih" following o~ ....... tion 01 Prol""",,, Phx-k"eu 

'Th" g.e"l cone"", 0 1 Ihe Government Win 10 g"'ve", "nd ,I I. tl'" 
cou...., 01 Its dUll u legl .... llon """"me fl<1C~ry. then It WM ,,111"<1...:1 "'nply 
"rod quickly wilhoul "ny complla!.lIon or lonn"~lt",,' 

The I""rned "ulho' Ihen . l<>le5.' 

'Th"'e government,,1 Acts go by " bewildering variety 0 1 "~m ... ' 
....... , .... , .... st"tute' lo .. I.,.. frequ.mt lerm th"n mosl ollhe oth~"" and 
le""'5 to h""" meant' somelhlng decided on' " pr01.iolon of " pnhl; 
docum<'nt , "'ther than Ihe whol .. doc\,menl 1t""lf" 

Section 45 of Ihe Govemment of In<lI" Act. 1833 <tales Ih3t ""U u."", 
"nd Regu",tlons "",de as "Ioresakl, s!u>1I be of the ""me lorce ".-.;I ~ff"e, 
within "rod throughout the said Tenitorin ". any Act 01 P".!i3ment wuuid " 
Section 65 of th .. Governm .. nt 01 Indio Act. 1858 conU,;u.,d "an ALI> "nd 
provisions now (then) In lorce.- The regu"'tions conTained in Otd~, 17<) 01 
1836 we,,, "p'ovisio",,- of statutory nalure "nd we ... ~ont\nu,<d by the A" 
01 1858. Section 130 of the G:>v.ernment of Irdl" Act, 1915 reP<'aled th. 
Govemment of Indi" Act 1858 but proviclcd Ih'" Ihe re"",,1 W<>5 no! I, 
aflec, the vahdily of any "Re9ulanons"l .. ucd th" • .,..,nde, ",~I." lo"e ," th, 
eommencemenl of the Government of Ind,,, Acl, 1915 Th,,' e 
Regula t; ons, lherefore. c,,"nlinue III force therMlte,. on Ih" pnr,e.pk 
embodied In Sect jon on 24 of the G.!ne,,,1 Cl"t.L,p, A~l , 1897 tk""e 
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Regulation< we..., continued in force unlc .. and until t h"" were .ep"aied or 
th"" w~'" In<:onsi"~nt with <orne Lo.~r enactmen. Th"" would .• he,elore. 
be d,,~med to be in lorce In view of Artie)., 272(11 of Ihe Con<;1illltion 

Thln:\ly. thQ ....,..r<l. In the prQ .. mblc ,,1 .h .. oru.r .""h M "'0 r~.dnd . h .. 
variOUS orders now in force" "the following regu"'tion~. which lite to h"ve 
effeet from .he da'e 01 its prornulgMlon" Indlea'" .h"t Ihc orde ... whleh 
W<!re re>einded and ,,~the regulations whleh were promulga.ed were bo.h 
of H .tatulory nalure. Such language Is not u:;cd for mere admini>'rHtivc 
in~lruetiora 

10. Fourlhly. all Or ~Irnosl "II &.ngal Regulation.. have been ,egarded ... 
>IHIIlIOr; In Ihei' nIIlure. These .ore also &'nglll Regulations and .here I. no 
rea~n why th"" aione should "" .eg"rdlKl "" purely "dministrntiw 

II Last ly, it i. true that the preamble d"". not expressly sl"te thai the 
RoyuJatlOn< were ","ued under Section 43 of the Government of Indta Ac~. 
1833. Bul II is well "'t"bli.hed thM If Ihe power to Issue r<'gubltons vested 
In Ihe Govemor G<!ner,,1 in Coundl Ihereunder. Ihen even w,thoul the 
recllal of the OOUrce ollhe p<>VJ<!r Ihe .-egl1t.:.tlons would be deemed to have 
""en Is.ued Iherel.nde •. The..,me view ha. 1><>"" exp ...... ed by the AILohabi.d 
H igh Court In Sri Har"in Kh"nna V The SecretaI\' o f StMe lor India In 
Council First Appea l No. 166 All 723) by Bannet. Acting C J "nd Vcrm"_ 
J "nd 5mt Bh .. gwatl De ... V The President ollndi ... d,,1 Mloc. Writ Peln 
Eo 520 01 1969 decided on 26 II 1971 (Aln by Loku,J 

On the olhe' hllnd Ihe Cent, "1 Go ..... "'ment or ,ather their \eg~llIdvl.e .. do 
"CIr ... em to tu."" "pp" 'ci"ted the ,,00...., 1ejj,,1 position but ha"" proceeded on .he 
lI .. umption that ,he.e are ""~cutlve orders 8nd not statutoI\' rcgul",t\ons The 
,eason S~ems to I><> thllllh".., r"gu1<>llons Were rcpe~l~od In B.!ng,,1 Arm~ R<'gula, 
lion> 1855, 1873 ~nd t880 Army Regul,,1lon . Ind!" . 1887 ~nd .hc 
Canlonment code. of 1895 "rod 1912 II L. to I><> \rwestlg<lled whether Ihe loner 
were Issued uncle. any $tetue or nol. When the Cantonment Ad, 1925 W<>S p" .. ed. 
clauses ( .. ) "nd (b) of sub-""clion (2) 01 s.,clion 280 emp<>W1'red the Central 
Govemment to ,,,,,kc RLJles relollng 10 lhe g ... nl of a",'onrn~n' t.:.nd lIrod conditlons 
on which II should I><> g .. ntOO. It is to I><> noled thai by Ihe time .he ClIntonmcn! 
Codes of 1895 and 1912 cam" 10 be formed, Ih" policy ollhe Gov<>rnment h3d 

" 



undergo",! "change It w~. th<On decided that th .. e,mtonment ~nd should b<: 
granted not on the "old grant" term5 but 115 "'a.es. But th .. "old grant" term. 
continued to govern the grants previous ly made, Th,s is shown by Rule 6(1li) of the 
Camonment L>..nd Administration Rul<!5, 1937 wh.eh I. as follows . 

"Cl .... "B" (3) LZlnd, which is held by ;ony priva'e person under the 
provisions 01 thes" nIles, or which is held or may be presumed to be held unde. 
the pTOvisions of th.e Cantonment Code of 1899 or 1912 or under;olW executive 
oni"", previously in lo",e sub;ect to conrlitlono unde. which th" C<'t1trai G:,\x,rnmem 
reserve or have ,e ... rved '0 themselves the pTOprieta"y rights in the ooil." 

The words ".".ecut;"" orders pr....,;ously In 10"''''' .... ed therein would .how 
that the "old grant "te rm. were understood to b<l executive In their ""tute 
Siml~rly on 20th. M".-ch, 1970. the Presldenl luued "n ..xecuUv<: order I"ylng 
down 'he polley for re.umptlon of g,,,nts lInd Ie"",,, Th ........ 1'\1 I"Cllh,,1 under Ihe 
"ok! g,ant" term. , a grant could be r ... umed at the ple".ur" of th .. Ciowrnment 
while under the Pre.id"ntl~1 order it could be re.umed according to the "old grant" 
' .. rms p,ovIded that the resumption .... 'M neGessa1'\l for " pubUc PU'l""" would 
show th"t the Pre.identlal Orne, modi lied the "Ok! g'"n'" terms Zldmlnisl,.,.tl""ly 
In so fa,;os such mocllfic,,'lon w,," Inco .... istent wlth the "old 9r<>"I" term •. It could 
be effective on the " •• umpUon th"t th .. "old g,,,nl" t~rms themsel""s ...... ere 
"dmlnistrfttlve. The AII"h~b<.d HIgh COUIt in Ragh.ub<.r Dayal V s..cret~1'\I of 
State fo. India ;n council, ILR (1924) 46 All 427 _ (AIR 1924 Al l 415) <>,x! 
Thakur, J. of th" High court of Himachal Pradesh in Du'ga D". Sud V. Union of 
hx!)", AIR 1972. HP 26, h~'" upres.~d t h~ view that th ... ok! grant' ' .. ,ms 
wer~ e xecutl"" in Ihel' "",ure In the present case. It i. r>Ol neee",,1'\1 to declde 
which of the above two views is to be referred . For our decisIon would b<l Ihe 
-",me on either of the " lterllilnvc hypolhese •. 

The DIVIsion Bench r""ched Ihe condu.lon that the Orne, r>O. 179 hIlS ~ 
statul01'\l force and .. ftn eMisting I<>w Or I<>w In fOTee 

ThiS quesnon also came up for cons id .. rMion befo,e Ihe Full Bench of 
Allahabad High court In M o l",1 Aggarwal V. U nio n o f India a nd others .. 
AIR 1979 Anoh~b<.d, 170 (lllcknow Bench) . The qu",tlon was. whether Ihe 
Bengal Army Regulation Governor Gene'al Order No. 179 dated September 12, 
1836 continu". to k law ;n 10Te .. In lIx!i" even ,,/ter the "nforcement of 'he 



Brlrah Statue. (AppHc~t!on to Indl~) Repelll Act (LVII of 1960). Shri Hari Sw~rup. 

J. $P<'''k1ng for the Courl$ tr"ced the history of "II the .......... "nt Act. ~nd ...... _r-ed 
the que.tlon In the ~ff1rm .. t\ve . It would ~pP<'''r from th .. question re/..,.,.ed to the 
Fun Bench th~t the Governor Ge""r"l". Order No. 179 WM heW:! to be ' t.."w I" 
fo",",' taking that partlcular Order to be law. 

Shri S.K. M .. ha"",. learned Government C<>unsel ,,100 referred to the DlvI­
.ion Bench decision of the Pat"" High Coun In Jah""",ra V. Gov .. rn..,,,,,t o f 
lndla, eMI Writ <;lis\! no. 1947 of 1970 and four OIher petitions decided on 
2200 Sept~mber. 1973. In thftl "".e. the Govemor Ge""r"I·. Order No. 179 
wa. inter "~'" chaUenged "nd one of the COT"ItenUoru; WM tha' issuance of notices 
under the Governor Gem",,!" • Order no. 179 of 12th September, 1836 had no 
fOl"Ce 01 law, as the ... id order w" • • upe",eded by ... orlous subsequent ACb. Thi. 
contention was negaUved .. nd It Wft' held th .. t there Was no merU In the 
contention .. dVlOnced by counsel "ppe"ring on beh,,11 01 the petillo,," The 
Division &nch comprised of Mr. Justice Sh"mbhu Pra.ad Stngh and Hon' ble 
Mr. Justice B .D Singh. conslder-ed the ""lure of the gr"nl 10 the pr-edece-ssor in 
Interest ollhe P<'lllioners ,,00 reference was made 10 the term. of the g .... nl ~nd 
th .. d .. cision of the DM.lon Bench In RtoJ Singh'" case. (supra) 

Sllri Lekhi. I .. ,,,ned COUJ"Isel for the petitioners .• ubmltted th~t ~Ith<>ugh Ihis 

court h" ... Iready held that Ihe Governor Ge....,r~1' • Order In question has a .taN­
tOIY force ". it w~s promulg~ted In exe,"''''' of the 1"915IaU"" .. uthority bul he 
.... bmltted Ihat regulations Were nol made In the fonn of a Gov<!rnor "",,,eral". 
Oroer. By rdere""" 10 some d"ci.lon. reported In Moore's Indl .. n Appc~ls , he 
tried 10 emphasise Ihat the regull>llo,," used to be ml!(!e by th" British Parliament 
Shrl LRkhl referred 10 Maha-Raj.ooh Miffer jeet Singh. V ... The H " I .... of Ihe 
Lale Ranee. Wid""" of Rajah Jus ... ant Singh. 1842 Moore' .1t>dian all"" 
peals, page 42. There I. a refere""e to regulation of 1844. Rajah O""dar 
Hos .... ln V .. . Rance Z .. hoor-oon N;,sa, Moore ' $ Indian Appe .. ls. page 441 . 
was a metter under Regulohons II of 177.1 and 12 of 1800. From Ihe citalion of 
thue ca'''''. In our opinion, it c.anl"lOt be ... id Ihft! the form of leg'51a1lon """. only 

In Ihe manner a. has been contended by Shrl P.N LRkhl . A PC"'""'] of Ih" Gover­
nor G.!neml" s Order 179 d~tt'l'l 12,9. 1836 wol,1d ~hOW Ihal nowhere In Ihat 
order. illo ",Med that it Is . Governor Gene ... !' s Order" II 5tmply gi""5 thp 'no' 
"nd It< '<lale' AI< 11 w~ ... Regul~tlon mllde by the Governor General of India in 
council, so on Ih~1 ba~i •. it cam~ 10 be d"""ribed as the Order 01 Ihe Governor 



Gene",1 01 l""ia In Council. so On th,,! bao.I., It came to boo d..-;crib<-.d "'. 'h~ Order 
01 the (;OW."". Gene,....1 o f rndia in coun<i1 So. _ do not lind "ny lorr" In t.' 

5llbmls.ion 01 Shrl P N ukhi ,hat the torm 01 1<>gI<Il>toon w..s a dllf"..,nt on~ tt: 
Ihe form which we lInd if"! ord~ . No 179 of 1830 

The other submi"'ons 01 Shrl P N Lekhi M _II are WlthO'" any leo" 
Wh", we'" saved by ,""ction UX and LXN we.e Ihe Or:!e ..... Rcguflliion. ~t 

Dl,ections 01 1h" Coun of Directo'" or 'h" commiMl"""r:s for the Allal .... 01 In'" 
That does not mean 1h"t '«9ulatlorv; rm>d~ by the (;owrn;>r Gene",1 01 India t 

Council we", .... pealed. The Acts and provisions rm>d" und£. the charter 0. OIhe, 
wise need no( boo concerning whol~ of lnc:l;,., We ha ..... akeady !'Idwrted to ,,,' 
aspect ""rller However. w~ may Illrthe. stOle that the \..ows "n<! Rp.gul."'iom 
","",cled or promulgated by the Governor Gene ... 1 of Ind", In Council. "'e.e not 
."petoled by Ihe 1858 Act On the con" .. ...,.. by the 1915 Act, theY _.e"''-'''<I b" 
th~ provisions contained In Section 112 Th" ""...,. fact 'ha' 1833 Act w~s 
.epealed by 1915 Act shows that by tn., 1858 Act . 1833 Act Will not .epealed 
The.e ""'Y be " CllS<I 01 implied ..,,,,, .. 1. of .. ny Incoru;i.stenl pmvlolom But In <In,. 
"""", by Sect,,,n 130 of the 1915 Act, all Regulations which we.e in forr" at Ih" 
commence m""t of th"t Act .....,re .... ved We do not agree 'M,h the oubml""'lon 01 
Shrl P,N Lekhi th"l with the .~""l of the charier Act of 1833 and ~nt 
constitutiOfT.i>I stature •. fa ....... "",d" In exerdsO! of th" !eglsIM,"" I'OW<'r also stood 
repealed. ThtJI may be tNe of ordinary 1<0""" when theY ar" repealed but the ... me 
i. not In.., wlrn the constitutional <tatul". ~'" .""""led T,,,,e ".e two d~~on; 

suppoT1 lng Ihe contenTion of Shri P.N L"khl One 10 Raghb ... D aval V. 
s..c..elary 01 St" le. AIR 192<1 All. 4 15. but tJu.t st"nds o",,"uled by the Full 
!kneh Dedslo" In Mon.", Aga"",,1 V. Union of 1""\<1 a"" oth"", (sup,....) So, no 
supPOT1 con be 'aken from the (I""""on tn RZlghbo. Doy"l ~ COl ... Anott:er 5" 
de<;i$ion i. of Himach"l Pr.>d<:sh Hi9h Court in Durga D" .. Sud .. nd "nothe. V 
Union 01 lndl~ and Others. AIR 1972 H P 26 In thai ca..." no doubt II ,,"'as held 
tha' Ih" Go""rnor G"n"ral' s Order no 179 of 12 9 1836 Wa. pu.ely an 
executi"", ordo. without "ny ""''''ory .... nciiOri behind It So. It "'M not a" exo<hng 
[;,w The "~tlon o f the Military Est,,!es Oflicer in resuming Ow posse ... ion of tl,.. 
land and the :>Uilding 01 thc petitioner "'". held to b.. IlIeg,,1 and that it had 
sanction 01 "roy statutory k>w We ... " unable to "g."e ""th th .. vi"", t~ken 'n ,~~, 
decision 10 . the ... asons which h""" "I,~ been COI"otI ... >d ahow n", "" 
tWO ded5loTls ore namely, Phlr o>:" T"nulzi A nloJ ."."ria v.H C. V .... h .. tha and 
o th" .... AIR 1980 Born 9. ",Id Unio n of India "5. P uuhota ... 0 " ,,5 Tandem 

" 



and .. nothe., 1986 (Supp) S.C-C. 720 Th"." decisions h."" turned on th .. 
merits of the que.tion re1>tlng to DWrn!.-.Wp and title and ",h!., examining th~, 

question 'he evldenti<lry v~ll1e of th .. entries in the Gener~1 land Register 
regarding ok! g",nt tenure hD. be"" considered. They do not dlr .. ctly deal with th" 
question of st;>' ulory ch"",der of the Governor G..-ner"l· S 0'*'. 

Thus. in the Ugh' 01 wh~' we hD"" consld"red ~bove, we ere c!.,,,rIy and 
Hrmly of the opinion thD' Governor Gene.,,]' s Order In Council no 179 dltted 
12.9.1836 Md "statutory 10'""" ""d i. exisUng Lo.w and Lo.w In lorce. No oth"r 
conlenUon hu bEen <KI""nced be/ore us. Ther" is no /0""" In ,h" ... petlllons ,,,,d 
50, th"y "'" hereby disml;.sed , leevlng Ihe p"t1le. 10 beM their own co.ts 

M~",h 5, 1991 

"~ 

Sd/- M C J~ln 

Chief JUSlice 

5..1/- A,,,,, 1("""" 
Judge 



CIVil APPELlATE JURISDICTION 
CIVIl APPEAL NO. 1868 OF 1979 . 

UNION OF lNOI<\ AND ORS 

HARISH OlAND ANAND 

O RD E R 

. . APPEllANTS 

.RESPONDENT 

This i. I>n I>ppel> by C~rt\hc"te gnmted by the High court by order d~ted 
De<;"mbe. 14. 1978 .... 1th " question ... und~r ,-

"Whether 'h ... only right 01 thG gTantCG ,. to d .. im compo .... "Uo" ,,0><\ wn gthg, 
the Governm"nt can take pru.sesolon at ;>"y lim .. ;>It"r "><plry 01 0""' month In 
view of Governor Go:n",,>I', Orn". No. 179 rn.t<!d 12th September. 1836?" 

In view 01 Ihe Certificate gmnt"'" by the High Court W"lder Art 133(1) of th~ 
Constltution, the Gu.eotion ftri .... whether Ihe ,I;>'e is """tied to .... wme Land granted 
und"r 5.3 of Government Granl Act . 1895 without pJ"lor determl ..... Uon of the 
"mount fot the strueter". Though the r ... pond"n' n... be"n setVed. he has no! 

nppeared. wllher in person or through COltnsel. We ha"" I"ken .h" .... isianc .. of 
counsel for th .. appo;! l"nt and We n..ve PO;!rused Ih" Judgment 01 the Delli High 
Court r"ported In Sh. Raj S insh V U nion of 100 ... . \AIR 1973 Deihl 169) and 
the DIvision Bench JudSmenl 01 the High Court of AI .. hab"d reported In Bha9Watl 
Devi v. P"",idenl 01 India . (1974 (72) AlI .. h"l-:! Law Jour""l. 43) which w,.. 
'''lied on "nd lo llowed by Ih" division bench In Ihl. case 10 hoid IhM Ills condition 
pre<;edent Ih .. 1 the Stale should gi"" nolic .. to the 'espond"nt. d"t"rrrine the 
compe""",,on;>nd Ihen resume Ihe property g'''nt~-d 10 Ihe respondenl . The ques· 
lion. ,he,,,fo'e. Is whether II Is a condition precedent lor the Government to resume 
Ihe "".,d only IIlter determl" .. tlon of the compens.>tlon ,,,1<1 PlIytnenllhereol ot on 
the is...."""" 0/ Ih" notic" "" requir.,.;! under the Gr~"t .. nd on e>< pll1l thereof To 
"pp",clale the contention. II i. n<?ceuary to look 10 Ihe provlsioT15 of Iha Grll"t 
il.elf Under s 3 01 Ihe Act. Ine Governor c;.,n"r~1 jn council "><erci.,,d tho power 
~nd gr~nl.,.;! licence 10 Ih" r ... pond"nl to erect the strueture on th" Gov<rnm,m' 
land. The condiUons of the Gr;>'" are 



"No ground ....,;11 b.. granted ""c~pt an th" fol!owi"9 condltoo~, wllteh are 
to 00 oubscnbe<l by "very 9"",1"" M well ... by Ihou to whom hi. g.an. m~~ 
subo<>quently 00 "a""ferred·-

lSI The Gov"mmenl to .el3ln Ihe power of ,esumptlon al iln~ ,un" on 
giving an" monlh' s notice and pa)'rYlenl of Ihe value of such OO,IdI"9$'" mil~ 
have ooe" "uthorl~ 10 00 erected 

Th" o lh"r cLollSes a'e not rel"""flt for the p<Jrpoc«<I of thi5 cil,...' H~nce Ih ... " 
a,e omitted 

In Ihe Ome. No 179 01 1836, the Go""mo. Ge"e.,,1 In council had K<ued 

the ",gul"l\on ~mpowenng Ihe Governo. Gene.al to rescind a"thori.ed ord"" in 

loree 1; lllhen bTl<I 10 subs',lut" for them by '"g"I<>lIo"" The reg"I<>IIoo< In ome. 
No, 179 of 1836 "re ,t"'utory ,egul<"ions "",de by the Goo,..,mor Gell~",1 on 
Council in """ro.e of frio .tatutory power. The cove""nl" 10. the Grant dearly 
empouier Ihe Government .etaining it. power 01 .""umphon at any time. TI", 
,condition. preccd,m, are ta ,""ue One month· • nollee .. nd pay",enl 0/ Ihe ""Iu" 0/ 
such building "" ",~y have ooen au, han,cd to 00 e.ected 

The o;",.lon Bench of Ih" Deihl High Court has left ap'''' the quetion al 
mode 01 delermin"tion of Ihe v~lue of the building 10 b" d~ I Nml.",rl in 
accomance ""';Ih th" ,..,1""""1 provisions 01 the law The DiVISIon iknch 01 the 
AI."h"bad High Court in Bhagwati Devi' . cas". (sup.a) In p.'> ... gmph 7, had held 
that though the Governmenl I • .,ntill.,.,] 10 .esume 'he I .. nd, Ihe granl"" I. ~nli!I""] 
to a prior oppo11unlty 10 repre.ent hi. ca"" boelo." the competent authority m 
delerml""Uon o f the va l"" 01 thc buikling and lor plIymenl 0/ Ihe v~l"" of such 
b\,ikling ,esumed by th" Slate 

It would appe~r Ihal detailed Instroctlons In Iha' b<:h~11 wer" mOOe in the 
Standing Order No. 241 which w ... produced bela." Ihe Division Bench 01 ,he 
High Cou11 0/ AII~h~b<od In which MiHtMY Eng;"eer was instructed to ""al""le the 
va lue ollh~ l>oildh'\9 whleh was resumed by the Government for p<>ymenl 01 Ihe 
amount to the .... !while H""ncee. We are not concerncd In Ihl. app"al as to Ihe 
method of valuation Suffice It 10 slllt" IMI Ihe order No 241 though doe. "at 
contemplate 01 Issuing prior notle .. to ""twhlle ~c"nc"" who ... licence has b<! .. n 
rlet~.mined under Cia", .. I of Ih .. Gront. boefo,e detennlnatlan al the .. ctual ;>mounl 
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the erstwhile gmntee is entitled to" natlce, "" that the gTante~ would be ftt Ilbe"y 
to pLlce before the competent ~ulhotlty .. II rele"""t materkll for d~terminlng th~ 
valt ... of the buikitng and for payment o f Ih" .. mount thereof. It is seen th,,1 it I. not 

.. condition precedent to detennlne, .. t the first lnstbnce , the compensllUon after 
gMng .. n opportunity mbke payment thereof .,,"" then to re!<Urne the property 

[What is a condilion precedent Is Issuance of one month ' .1$ notice and on 
expiry thereof the Gower"m"nt is entitled to • ..-ume the bond. -n.e .. ~t 
is to be d etermined a s .equl.ed under the • .,Ievant p.o vislon&< ahe r 
glvlny 01> 1><> .... "nlly and which could be done there .. fter. Aher all , th .. 
property would be resumed for public use .. nd determination of val" .. 
of the building ere<:ted i,. a ministerial act and pay .. "mt thereof is the 
.",," .. It .. nt consequence. -n.is process w<;mld take sOlne tllne and if the 

." .. ,.oning of the High court of A1lah"b"d i,. given effect to. it would 
defeat the public purpose. T h e view of the De lhi High Court is consjsl~m oMlh 
the scheme and appMrs to be pragma tic and rea];.,ic. The High court 
the.efore. was nol right In I .. conclusion that it is a condition precedent 
to de.e.mh.e .he "moun' of the v .. lue of the building In the n .. t 
instance and p"yn>e nt th .. reof befo.e • ..,.um,.llon of th .. prop ...... y. J 

The bppebi Is .. ccordi"'l~ .. lIowed. but .1""" the responden, Is nat present 
wit hout costs 

New Deihl 
July 26, 1995 

(K . R<>rnbSwbmy) 

(KS. P brlpoor"",n) 



IN THE SUPREME COlJRT OF INDIA 

CIVIL ORIGINAL JURISDICTION 

CML WRIT nUlION NO. 919 OF 1979 

SHRI JYOll PRASAD JAIN ". ..PElIiIONER 

VERSUS. 

THE UNION OF INDIA & ORS ...... ......... . 

ORDER 

As. e~rty ~5 II th M~rch . 1980 Ihl. COIJ" P<lssed ~n orde. di'ecti"9 Ihe 

petilloner to give security eilher In cash or otherw.s .. 10. "mounls ,ecow ... ble 

from him or c .... lmed from him upto the "nd of 1979. There"her, he Wa. required 

to pIIy me.ne profits mgut...rly In ""sh <!\i2TY moth Pursuant to th", S3id order, the 

petitioner by hi. letter d~ted 18.7. 1981 offered to lurni.h security by bond in 

respect of P<I" of B.N. 173. Abu Lt.ne, Meerut Omit which on scrutiny w. .. not 

lICcepl"ble to the respondent ,,0<1 this w". =nwyed to him by the Mllita,..,. EsI .. t" 

Officer. Meerut Circle by letter dated 26.10.198 1- The petitioner WM advised In 

his own Inte,est to ILlrnish S<O<:LIrity In the .hape of bDnk gua ... '''ee wlthOlJI ILI"he, 

Lo.. of time The.""fter. by the lette. 01 13th N"""mbe., 1981 he w,u onee "g"ln 

."minded Ihat he had f"iled [0 fLlrnl.h the secIlrity indicated "a,Ii" •. !!, th ll5, 

appears thai the,ealler no .. etlon was la""n by the p<ltltioner .. 0<1 he vln""lIy 

fo'got the obligation to ILlrru.h ,""cunty Yea. afte. "..,a. has rolled by but he "". 

not furnish"'" the securlty_ The cOIJn' s order h .. s. thLlS. not been complied with 

Non·comph~nce with the COil"'. ord", mu.t resLllt I" the di.m ...... 1 of thl. 

petillon _ 

" 



We, therefore, di~mis. this petitIon lor "'!lure to comply with the COlI"'. 

orde, of fll,ni.hi l\g secunty with costs. 

w-

w -

(S C. San) 

New D"lhl 

Sept"mber 19. 1995. 



IN THE SUPREME C OURT OF INDIA 
CIVIL APPEUATE JURISDICTION 

C iV i l.. APPEAL NO, lQ281 Of 1995 
(Ar!.lnu out o f SIP (Cl No , t 9608 of 1994 

1'HE CANTONMENT BOARD, JABAlPUR & ORS ", .. APPf.ilANTS 

VERSUS 

SHRI S.N. AWAS1l-!1 & DRS . ". RESPONDINl'S 

ORDERS 

LEa ..... g .... "too, 
This apP'laJ by special leave ari",,~ lrom the order 01 the High Court 01 

Madhya P",d~~h dated March 2 , 1992 passoo in Misc . PetHlon No. 2233 of 
1991. 

The C"ntonment l3o<Ird through IhI Resolution No. 10 da'oo 30th Mal'<'h, 
1990 h<>d gnmt ~d permi •• ion lor conotruction 01 " building which j"ter on was 
cancelled by "nothe. proceedmgs dated July 5. 1991 Calling In questlon 01 the 
cancelj"tion, 'he respondents filed the writ petltion . The High Court .. lIowoo the 
writ p<ltition 0" the three groun<io. viz, that the sanction having been g",ntoo in 
lavou. 01 the ,esPOMen", cancelj"Uon thereof wlth""tglvlng an opportunity would 
be In viol"tlon of the principles 01 na'ur,,1 Justice It W"S .. Iso held th"t the 
appelu.nhl Iu.d not .pecified the distinction bet""",en the' MiU ... f1o/ Estate. Office,' 
and the ' Defence Estales Office" lor the tatter to get power to cancel the 
p<lnfll.ssion . Further, it was ,,]reMy held that In equity, since the respoMents had 
.. tart"'; construction, the c.ancelj"Uon wos not lusUlled 

II is not In dispute and in lact cannot be disputed that the j"M Is . ,tuated 
within 'he Cantonment are" Therefore, the Utle In the kind stands """ed In the 
Cantonment Board, Who, .. p<lr5Qn In lawful posses.ion would be entlUed to "njoy 
15 the lease-hold rights the.e on subject to the conditions mentio.-...d ,he'e,n For 
the e'ect;an or re--.:'ection 01" build'ngs, " licence from the Cantonment l3o<In:l i. 
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rvquire<! as" pr...-condJUon under th~ Act. Section 181 01 th~ Act In Ihe b<!1u>11 
cove ... the liekl . Sub·s (3) Ihereol reads thus ,-

"(3) The Board. belore sanctiOfllng the erection or ",·erectlon 01 " building on 
IlInd wnich " under m" ...... gem.nt 01 the MiUt<>ry E.t"t~s Officer. ~h"U refer Ihe 
.. pp iiClltion to tn .. MLlitary Eslates OIficer lor ZlSC<lrtaining whmher there ~ <>"Y 
objection on tne P"rt ollhe Gov<!rnment to such e,ectlon or ... e rectlon ... nd 
the Mi~t"ry Estates Offleer ...... 1 return the appliCl:ltlon together with his report 
there on to the Board within 30 days .. Iter!t has been received by him" 

The Act wa •• ubsequently .mended by AmeOOment Act No. 16 o f 1933 
which Ume Into force w.e.1. October 1. 1983 substltutlng lor the words "Milltary 
Est .. te Officer" . Delence Est"te Officer" Thus. ". on October 1. 1983 the 
competent officer to be consulte<! .. ~ .. condition to gr"nt permi"lon by the 
C .. ntonmenl Booord for erection or ""crection of bulkllng by the Booord ........ tne 
. Dele""e Estat .. Officer" Admittedly . prior permission ""' . not obtained from 
him. 1\ 15 ,,150 on record that GOC>in·Chic/ h"d suspeOOcd Ihe Reo6hnkm' by 

proceedings d"tcd June 22. 1991 .. "d he p"ssed the order dl rectl i\g 1he 
Cantonm.".,t Board to r""o""ldcr the matter ,,00 pu ........ nt ther ... o. th" Board hftd 
cancelled the ... netlon. Since Ihe cond ition precedent of prior ... nclIon of 
Delence Est"t ... Officer under sub-section (3) of $ection 181 n .. d nol heen 
ob«>ined. the ",""t!on for co""' ruction of the house granted by the C"ntonment 
Bobrd w"s per .. " IlIeg"l. It "tru~ Ih .. t no prior notice. before Cl>l">C<! llation by tne 
BolLrd. was given to th .. rupor-.:!.nI5. In view ollhe loct that statutory condLtion 
h". not b.,en complied. we do not like 10 h"ve tne proceedings delayed by 
directing th .. Bo.>.rd to gtve "" o~portunlty \0 pll$$ fr~$h ord .... Imt",ad . we Ihink 
IM t the proper cours~ woukl be t~ dlr~ct Ih", r~spond~n .. 10 mak~ an application 
~fr""h ~nd the SlIme would be consld"red by Ihe Bo.>.rd IlCcordlng 10 ~w .. nd 
woukl b<! disp05ed o f The Boai'd would consider th e SlIme within one month 
from the date of Ihe applic~tlon....,;l shoukl nmke reference within 15 days there­
after to th ... Defence Est"'e. Officer" for "ppropli<>te sanction wh.o would then 
I"k" action under Section 1$ 1(3) 01 the Act within on~ month. On relurn thereof. 
fiMI order woukl he P<I~ed by the C>mtorunenl Bo.>.rd wlthln one montn from the 
date of receipt 01 the order passed by the Dele""" Estates Om""r Jt """edless 10 
m"ntlon tMt in "" .... th .. Boord o r the Oefence Estates Offlcer woukl be incHned to 
reiecl the appli""lion for .... netion . they should give r"ason In support thereol. It Is 
"Iso needle ... to menllon thaI along wllh Ihe application . Ihe respOOOen" woukl 



00 '" lIb<:rty to fH~ all their docum"n~ In support of their claim for ., .... cUO'l 
Constructlo'l made i'l ~ontr~""nlion of klw would not 00 ~ premium to extend 
equity. So as to r .. dU",te vlolatlon of mandatory requl'"ment~ or law. the High 

Court. therdore. w.o. not justified In extending equ,ty for ~omple tion of 
~onstru~tlon. 

The "ppe~1 f. disposed of accordingly. No CQ5ls. 

New Delhi 
Now<mber 2, 1995 



IN THE SUPREME COURT OF INDIA 
CIVIL APPEu.ATE JURISDICTION 

CJV! I, ApPEAL NO , 2886 OF 1977 

Tl-IE PRESIDENT OF INDiA &. ANR, """ 

MAN MOHAN AGARWAl & DRS, "" '" ", , 

CIVIL APPEAL NO. 1336 OF 1278 

ORDER 

The contro""rsy rai.ed in laese "pp"a~ is covered by 'he /Udgmenl 0/ this 
Court reported jn Union of Indi~ ,,", H"rlsh Ch~nd A ..... nd (.IT 1995(6) SC 144) 
The "PI"'''1. a re " e<:QTdingly "llowed, NO costs, 

"'1-

(K. Ram<>sw"my) 

w -

(G B P"ltan.aik) 



IN THE SUPREME COURT OF INDIA 
CIVIL APPELlATE JURISDICTION 

CML APPEAL NO 1435 Of 1984 

UNION OF INOlA & ANR. 

"""'" 
VlJAV KUMAR & AA'R. "'-"'ONnEN!'!; 

ORDER 

The r""porxl"n" W<'T<! the plaintiff in civi l Suit No. 1A o f 1912 In the Coun 

of I~amed Distr1ct Judg~. Sagar Th~ plaintiff flied th~ suit for declar3tion of hU~ in 
r"'peel oi ~alow Na. 24 G.L.R. Survey No. 464 m.,;uunng 5.31 IOCr"",, withIn 
Sagar cantonment together wI!h the kond. buildIng. out house, well Ire"" and 
f"r><:ing etc. and perpelual injunction restr"ining the ,espond.ml. - UniOfl of lndt<. 
and oth., .. from talcing pc>$5""';on of the ""id bungalow. It may be stated t hat the 
pkolntlff fuos nol succeeded In est~bllshlng title 10 the Sbld propeny"nd II h ... been 
a<;!Judicat..-;! that the Lond l><:Longed 10 the Sagar o,ntonm.,nt "nd the p"'lntiff wa, 

permItted la er"ct the building "tc on such l .. nd. The plaintiff, however, 
succeeded In gettlng an orner of perpelu.al Injunct10fl restraining the defendan .. . 
namely. the appellants before this coun from taking possession of the ... id 
bungalow etc There Is no dlSpule In thl. Cl:lse Ihat the notlee of one month " , 
contemplated for re.umptlon of the lar.:;l on which structure etc. ha<;! been tnbde 
by the defe.-.:ian ... h<Kl been given to the pLoinliff. The dispute I. whether or not 

lor .uch ""'llmption only one monlh'" notice i. required to be gl""n and II is not 
nece ... "", 10 make paymenl of the compenMlion far Ih" struclure etc. before 
res umption . Such quesllon has bEen decided by this <:Our! in Union of India and 
0 .... V •• H",ls h Ch"nd A"".>d (1995 Supp. 4 sec 113J. It h ... been held In 
the Mid decision lhat .. fter .. Ucence ""'. g",ntoo by Ihe Governor Gener .. l·i ..... 
Council to r""ponden! to erect structure on government "'nd but retaInIng powe, 

of ",sumption "t .. ny lime on giving """ month' • notice lind payment of the ""lue 
of the structure . Ihe only COT><IJtlon precedent for the resumption of the lar.:;l i. 
service of the one month'. notice lind Ihe "mounl of compensation i. not 
required to be p.'Ild before ouch resumpl.on. The Gl>I!Inlum of compe"",lion may 



be d~termined su~u~nly Gft~r giving opportunity to th" gn>.ntce ,,00 payment 
10 be made on delerml""Uon of th~ proper compensation As In Ih~ lrutanl "".~, 

the pt..lntlff IGil"'; 10 e~Mb~sh title to th .. J",oo on which the bung .. k>w """s bulll .. oo 
as II ""s be"n loun:l IhGt such bungalow w". built on the C"nlonmenl "",d wh~re 
the defeOOants .. ppe!""'" h.!>d th~ right to r~ .... m~ possession ond "" it m.. "lso 
be~n found tha, one moth ' . notle .. had ""en gl""n prior 10 such resumption, 
ther .. w ... no re..son 10 granl p~,petual Injunctions "gains, th~ dd~nd"nl< 
"pp<!lt..nls. Therefore , thl. oppe .. 1 m .... , succeed. We ,,11ow the same by !Jetting 

... idE Ihg impugned Judgement It I. made dea' that the qUEStion 01 compen.."tlon 
for the .tructure etc. is ,,",pt open to be decld"'; by the "pproprt"l~ "uthorlty "fter 
gIving reaso""ble opportunity 10 the pt..lntiff. There will be order ... 10 cost In ,he 
appeal. 

New o..lhl 
March 19. 1998 

(G B . Pattanaik) 



IN THE SUPREME COURT OF INDIA 
CIVIL APPEllATE JURISDICTION 

CIVIL API'fAL NO. 3525 Of 1983 
WITH 

aVIL APPEAL NO. 6011 Of 1283 

UNION OF INDIA & ANR. _ 

__."RESPONDENTS 

QRDER 

We ha....., H .... rd I"arned coo,,",,1 ~nd a", .... ti~fied Ihol Ihe "";ew I"ken by Ihc 
H igh Court Is correct. We may polnt out thot the Judgmenl of Ihe Delhi High 
Court In Ihe Co'I,,",, of R.l.J Singh vs. Union of India <AI 1973 Delhi 169) following 
'herein hO$ bee" oPP""""'" by .hl$ COO,., In the """" of Union of Indl .. & Ors . 
.... _ HariAh Chand Anand (I995(4) Supp. sec 113). Ihough it must be $<lid 

that the I •• ue bo!fore thl. Court wo. much ntlrYOWe' tha" 'N.t before the Oell'ol 
High Court . In "nll """nt . we find that th& vi"", t"ken by the Deihl High Court" 
the approprkote view In Ihe drcum.ta"""", "rod we do not "pprow of the =m,,,ry 
view t"ken by the Himachal Pradesh H igh Court In Dut ga Dan Sud & AnT . 
... ~ _ Union o f India & Ors.(AJR 1972 HP 26). Thi. would dispose of the appeal 
by the granle"_ 

So ja. "-~ .he "ppe,,1 by the Union of Ind;" "g""'51 the ""me Judgement i. 
concerned, we fjnd no re"son to Intede re witn the direction. giv"n In In" 
Individual C4Se to h""r tn .. granlee On tne "spect of the compens.>lion 

The "PP<lal~ Me di.mlMed No order as ' 0 costs 

New Delhi 
January 5, 1999 
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Sd/ 

(V N Kh",,,) 



IN THE SUPREME CO U RT OF INOlA 
C IVIL APPEllATE JURISDICTION 

CIVIL APPEAL NO 219 O F 1980 

PRESIDENT OF INDIA & ANR., 

VERSUS 

lAXMAN DAS & DRS _.RESPONDENTS 

ORDER 

Lzond comprising Surwy No. 149 (Bung .. 1ow No . 36). &reHIy C .. ntonment , 

m .... surlng 1.763 .. e.es . b<llong<!<l 10 th" P ...... id"nl of Indla, which was held on 

lea,,, by Miss Sophia EI.i" Robe n and M,-,., D. Monwal , who constructed II 
bunglliow on Ih~t I<>nd bnd .ubs~quently trllmferred the property In I;>'-'Ou. o f 
&clrl Das . prcdeccsso,-.ln·;nICfcst of the pr"--,,,nt re<pond"nts . Thl. leo~ which 

waS also known as 'old gr.>nt" • could be =llmed 1>1 "I"IY time by c;o.,.ernme-nt of 
India In term. 01 Governor G<!ne.or. Ord". No_ 179 of 1836 It Wa!I in exe",!..., 

of this power lhal the Govt. of Indin by Its notice ""led F"b"",,'Y Z, 1971 In­
formed B3drl OM that the grant w"s propos<!d to be r ... umed by the go'-"'!Tnmenl 

"nd thai .. sum of Ro_ 20.233/- rep,,,,,,,nting tI,,, value 0/ the stJUctUf<!. namely 

the bungalow In QUestion. w" s offe red to hiin as compe~tlon. Thl. notice was 
eh .. llenged by &drl OM In a writ petition lUoo befof<! the AllI>Mbbd High Court. 
which WaS .. Ilowed by the Impugned Judgment dllted May 14. 1975 and the 

notice by which' Old g.ant' was proposed 10 be reswned. """s qua .. hed . 

&dn Oa. died during the pende ncy 01 the writ petition lind wM 'Ubshtuted 
by the respondents_ 

The Alldhab!ld H. Cwrl while Ililowlng .he writ petitlon. WIl5 of the opinion 

1rn.1 the 9",nt could not be resumed by th" governm",,! unless a notice wM .. Iso 
lnued to th" u,,,",,e lor d",erml""tlon 0/ the ...... rue 0/ the structure "t"nding on that 
"'nd. It WM of the opinion IN>I, . imuHan<!OUSly. with the ! .. u~nce 0/ notice for 



,elumptlon of g,ant. a notice fo' det~rminatlon of the vtolue of the S'ructu,e 

.,anding on 'h~ land in que.tion had "Iso to be issued and th .. dL'krmination of the 

val"e of the .tru~ture h~d to b" done in the p"'""n~ .. o' the owne, o' the 

.truetur.,. . It WaS of the view IMI since a notl~e to &dri D" •. pr<.'decessor-tn­
inte....sl of the ~ponden!5. for determination of the ""I"" o' the .Iructu .... w"s nol 

I •• ued and the value WaS determined In hi. ab.en~e. Ihe Whole ""erdse for 

resllmptlon of the gr .. nt was vitiated For this purpose. reliance w"s pla~ed by Ih .. 

H igh Court on It. earlier ded.ion in Bh .. g ....... t i Dc .. i ..... Pr .. "ldent of India 

1974 All. LJ. 4 3 

The view propounded In Bh .. g .. wl>tI Devl ' _ c".e ha. "In~" been 
ov-erruJed by thl. Cou" In Un ion of India & 0..,. . .. ,.. H"dsh Choond AnBnd 

1995 Supp. (4 ) Sc I 13 in whi~h th;" Cou" has oboe""", a. unde' 

'1t Is seen that It Is r><>t a ~onditlO<l pre~edent 10 delermlne. '" .he fI"'IIMUmc:e, 
the compe"""I;On alte. giving 8n opportunity, make p<>yment the reo' and then 
10 re5ume the propeny. Whalls a condillon prec<><knt Is IssulIIlC<! o f all<> month' 5 

notle<! and on ""pi'Y thereof the Govemment Is enUtled 10 r"-sum" the land 
The amount I. 10 be determined ... rllquired unde. the ",1<!Vant provisions aher 

giving opportllillty "nd which coukl be done thereafter. Aftm all . the property 

woukl be resumed 10. public""" ond d~lenninalion of value 01 the buikling 

erected Is a mlnls.erial act <",d payment thereof is the resultant =""""luence 

T his process woukl take some time ~nd jf the re~sonlng of Ih" HIgh COtJrI 0/ 
Au"habbdls given eflect to, It would deleat the public PU'P"""'. The view of the 

D.elhl HiSh Cou" Is cons .. tent wllh the scheme .. "d ~ppea", to be prngmaUc 
and reallsti~. The HiSh ~oun. therefo.e, wa. not TiSht in Its ~onclu.!on that II i. 

b condition precedent to determine the .. mount of the ""Iue 01 th" buikling In 

the /lrsl Instance and p<>yment thereol before resumption of the property." 

Since Ihe decl$.ion 01 the Allahabbd High COtJrt In Bh .. gw .. t1 D"",I "" ... 

(sup,a) which w<>. reliC<! upon In the Impugned judgment <I~nd. """rruled. th .. 

Impugned jwgmcnt ""nnat be sustained The appe~1 is aHowed. the impugned 

Jwgment and order ciat"'" May 14. 1975 ,"""fM b~ II purporu to qu,,"" the notice 

of re.um pllon i. oct ".Ide "nd the , ... umpllon 01 granl I. upheld, A IimIIE" 



dirQction 15 Issued 10 Ihe MIHlory &101" Offlc~r to ,..,-<I"tennlne the ""Iu~ 01 the 
slrucl\J,.., oCC01'ding 10 rna"' .. 1 ""e p,,,,,,,I.ml In 1971 o/Ier associating the p.......,nl 
respondents in such proceedings . 

No CO!lts. 

New Delhi. 
October 14. 1998. 

• 

(5 s..ghl, Ahmed) 

.. .. .. ..... ...... ............. 
(B.N . KlrpaJ) 



IN THE SUPREME COURT OF IN D IA 

CIVIL APPEllATE JURISDICTIO N 

CIYIL AFPEALNQ 8484 Q f 1997 

Q-IIEF EXECUTIVE OFfnR.. .A~ 

SURENDRA KUMAR VAKll. & ORS. .RESPONDENTS 

JUDGMENT 

MIl . Suiala V. ManQhar. J . 

The ... "PP<!"" perl"ln to .. property adm~ ... ur'ing 11.37 pc'''' comprl,lng 

~u""'Y No. 392 lInd known ". Bung,,1ow No. 39. s"gar c"monment. A. per the 

General Ltr.nd Register m"lnt,,;ned under the C.mtOllmenl Ltr.nd Adminl.tr"tlon 

Rul ... of 1925. the .... ld prop"rty I •• hown as held on . old gr .. n. · term. ond 

. I"rod.ln the ""me 01 Shr'i. S. N . Mukherjee. The .ite i. described ... B-31arod "rod 

i. pk.ced under the ma""gement of Defence EsIMe Off!cer. J"b"lpur Circle. 

J"balpur. 

According 10 the respondents. by " ""Ie deed d<>ted 27th o f September. 

1927. S. N. Mukherjee "nd hi, wife. s"rjubala Devl. pur<;ha.ed the .aKi property 

logelne' with the <Kljolnlng Bungalow No. 40 from one P"nd,t Mur!idha, Dubey. 

The '",m' 0/ the .... Ie deed. howe""r. do not disclose Ih e nolure of Ihe r'ighto 

po ... " ... ed by Dubey over th e "'nd compr'i.lng Bung<llow Nos. 39 "rid 40 



S.N Mukherjee who was Ihe OCCU!><,rlCY holde' as .e<;on:lM In th~ Gen"Iol l..zInd 

Reglsle. diM in Ihe yea. 1972 le"""'9 behind 11 I~al he\"" Bunga:OW No. 39 

wnlch Is Ihe subject mott~. 01 the present apP"als. howe"" •. wa~ not mutated in 

the Mme. 01 the leg,,1 hel"" .Ince they did not "ppiy 10' mut",ion. By lOUT 

regi.tered ""Ie deed. dlltoo 26.2.1983, the hei"" 0 1 S.N Mukherjee ..old th .. 

enllre property consi.tlng Bungalow No. 39 In lavour 01 24 p"rso"" who .. re the 

rupond .. "". 0"" Go!><,1 0". Soni obtained pow<!r 01 "tto,.,,,,y from both the 

wndo ... a. well as the vendee. 10. de .. ling wilh the .."od property "rod taking all 

pTOCeedin<Js In oonne<.1ion WIth II. 

In Ihe ... Id .... Ie deed. the property WaS described .o. l""""hoId ",nd 01 the 

Cantonment Board arod It w". ""led lhal Ine pure",","e"" will haw to abide by 'he 

tenn. "nd conditions on which thl. ",nd WDS held In th", name 01 thc one""to,," 01 

the selle", It wa. lurthe. pTOVided that the pillohasc", wiU M""';' the ..,me "!lhts 

whtch the ... lIel'S we ... having on th .. place ..aid to them There~fter by fOUT 

"mendment (admis;o.loni deed. d"led 4/5.8 1983. the p<1\Nc. 01 attom<:y hokler 

on behalf of th .. ""rodo", .tated th<>t In the MId .... le deeds. due to" typogrtlphlcal 

eTTD •. the land was shown as ",,,.ehold type whereas it should h~ve been described 

as . old gr""i' type Therefore. by the ame,,(l<nent deeds Ihe said description Was 

being changM to . old grnnt' type 

By his lenorr d"tord 26.8.1985 address.ro to the MllitQry Estate Officer. 

Jabllipur Cantonment, the powcr-of-IIUocncy holder informed til .. MII<1ary estat" 

Ofll""r that Bung .. 1ow No. 39. Su""'Y No. 392, s"gar Cantonm~nt WM held In 

the ""me 0/ S.N Mukherjee He had died on B.7.1972 leaving behlrod 11 legal 

hel", had soldth ...... id property in f"vouc 01 2 4 C""POMents (w~ name. W'!re 

'~I out In the letter) by Ii1rtl1e of 4 ... I~ deros of 26th of February, 1983 By th~ 

slIld 1~lIer he requested Ih"l the above nllmed Bungalow No. 39 may be 

tr;"",fe<red In Ih .. records "I the Mi Btary es, .. '" Officer in th .. nam .. of the 



purchtl.., .... Th""",ft"r CotT<!Spondo;,nce o;,nsu<!d bo,tw..~n th. p.1Irti,,". The Mlhlary 

1001<11" Officer on 3 10 19831Mued a notice to Ih .. Vendo", "" wen "" 'he \knde.,. 

~I~tlng Ihe", In thai Ih" ""Id .. ,,, .. is held on • old g .... nl Ie,,,,. In th~ ..... me of 

<:; N M"l< h...,~p 'n 'h~ "',..",..;~ rn~tnt~'n"'" 'n h!<t nfli<' .. Hp f" .. h". "~t"'" 'h~' ,hQ 

Vendo ... dMd<!d the en~re tt.nd Into lour portions without oblalnlng Ih" pnor 

... nction ollhe competenl .. ulhorilJl In conl",venllon ollhe t,,.m,, 01 the goan' on 

which the .lle ""'" held lind tMI the ""Ie In III""'" of the purch ..... n """" ~Iso 

without obt"lnlng t he p rior ."nclion 01 Ihe com pet"'" au,horlty and In 

oontrnwnllon 01 Ihe Ie""" 01 th" g,..,nt, which would ",,""" t>CtIon lor ""umptlon 

01 Ih" oil". Th" notic" .. ,ked Ih" purchawrs ". wen ". Ih" ..,11"", to .how ca ... " 

why "cilon for ,eoumptlon of Ihe ,Ite be not t"ke" "go.l""t Ihem ]" hIS ",ply dMeri 

IS 10.1983lhe power--ol-MIO.ney hold"r .t<tl<!d thai as per Ih" ,e.",. of the old 

grant" the ..,11"", ",e,e having OCCUp!lr'ICY rights In ''''pect of Bungalow No.39 

.. nd, the",fore. lhe ."II"os h .. "" ""ns/e •• ed 'h06" righ~. to 'he pu,chase", The 

..,fle .. """.e not <tware th<tt prior permission 01 the Mlht;uy EAlI>te of/Ic". w"'" 

required befo,e such ""Ie. othe""'.e they W<luld not h""" $Old the b=g,,1ow 

v..1thout obtaining prior penn,sslon. He "sked fo, p!lrdon for this unlnten1.lltl"",,1 

t."ps<I "nd st .. ted, Inter "u.., 'he re~son for "xecutlng four SIIle deed. Ins,ead of one 

By c"nce ll<l\1on ~ced dMed 30 10 1984 the p<lrties c"ncelled the 

amendment/admission deed. of 4/5 8 1983. Supplememal d"eds 01 186 1985 

we.e aL'<O the.eafte r "x<?CUt"d setting ou, ,hat the purch"'",,; would h,,"" the ""me 

rights <I. S .N . Mllkh"rJe" h&d ow. Ih" ... 1d property 

The C<I"tonm"nt Estale O//ic~r. Sa9~ ', by hi. I<!lter datc<l 28 12 1984 

;>dvlsed th" p""""r-<>/·"ltorney holde, - Soru 10 submit building pbfl~ <lnd oblilln 

pe,mlulon for Cons1Tl.>CtlOfl work on .he ""Id propeny Howe""r. "'Xon:llng'o Ih .. 

IIppellltnl., Sonl .tarted ::onstructlon work withoul """lir>g for penmssion The 

building <lpplication! plano which wa,,, .ubmltte<! by Sonl. we." ."nt by th" 



c,ntonment E>ceeutlw Officer 10 the Defence Estate Officer, Ja""lpur Bu •• he 

..,.me ""ere ,eturned duly rejected on 6.3.1985. D""piM ,eJection, oceomlng to 

th ... appellant.., Sonl continued the construction work U ltlm"tely ... nollc ... wa~ 

Issued by . h ... app"llanto on 154 1985 to $oni ..d..n.ing him to d""i.t from raising 

any l.lmIuth"rlsoo construction In the said premi~. An ~pp"~1 liloo by Sonl a'"", 

others und"r .ection 274 01 the Cantonment Act. 1924 bdo", the appellate 

"uthortty w"," d;"m",,,,,,,, by the .. ppel""" authort,">, on 28.8 1985, 

Thereafter the purchMers filed th" p~nt dvil suit in the court 01 the Addl· 

tiorn>l District Jll<lge, s",g~r. praying tha, they b<! allowed to enjoy Ihc property 

peacefully without "ny Interruption from the <>ppeU"nt. and their agen" 

The prayer w" •• ubs"Gucntly "m .. nded "nd " dec ... ",.lon of IItle over the ..,Id 

land WM asked for by Ihe purch<l5ers. The .ult ha. be ... n decreed by the trial 

court and the Itrst appeal has been dismlssood by the High Court 01 Madhya Prade.h 

The narrow que.tlon I~ whether the land WAS hek! by S,N Mukherjee on ok! 

grnnt "".1. or " ')\ The land I. In the Cantonment area of s",gar. G"'nt of ... nd In 

C"ntonment ar"M was. al all mblerl,,1 times. gove.ned by the gene.al ome' 01 the 

Go""'floO' Generaltn council beoorlng No. 179 of th .. Y<!'" 1836. known as the 

Bengal Regulation. 01 1836. Under Regulation 6 of the." R"9ulatlons. 

conditions of occup.'ncy of lands In cantonments al'\! laid down Th"reundet, no 

ground will b<! g .... nted except on Ihe conditloM set out therein which Me to be 

subocrtbed to by "vety gumt"e 05 well as by those 10 whon> 1'115 gra"t may be 

..... t,s.,quently 1'"n.l"rred, The first condition r"lates 10 resumption 01 land, (1) The 

Gov.!mmcnt ,eta;'" the power 0 1 resumptlon "I any !lone on giving one month' 5 

nollce and paymg thc value 0/ such bulk!;ng. a. ""'y have b.2"n "uthori""'" to b<! 

"',,cle<!. (2) The ground being in """ty c, .... the property 01 Ih" Gowrnment, 

""nnot be '<Old by the gr"",ee But houses or other property thereon S;I""t"'; ""'Y 

be ""'lSferred by on" mWta'\l or M"';;c .. l Officer to "nolh", without restriction 

" 



exc .. pI in certain "" ..... (3))f the ground h'" been built upon. the building> are not 

to be dlsposw of to any p"Bon of wh~t""", desc"ptlon who does not belong 10 

the army ""til Ih~ COIlOe"t of Ihe alii"", comm.,nding th e St.,tIon .h,,/1 have boun 

previously obt~ined W">der hi. n~nd. 

The High Coun In lis im~"ed Judgment "". reproduced ext,."Cb from Ih~ 

book on ConlOnmeflt La"", by J.P Mltt~l . 2nd Edition ot po.g .. 3. which mllY "",J) 

be reproduced he,,! ,-

"&rnd«s municip"l !>dmini.trlltlon, another subject that hlI. """"I" k>omed 

)"rge on th" C.mlonmenl no"zon, t. th .. qu.,,;llon of pf<>VI.lon of n""_1)/ 

lIccomm<><l<>tion for miut"TY olfl"",.,. near Ihe ploce 0 1 their duty Thl.o led to 

the is,ue. from lime to time. of ccrt",ln rules. regulalions. and orders by ,),e 

Government of Bengal. M!>d= and Bomb<ly p ..... ldencle. bctweCf"l the years 

of 1739 lind 1399. The regulations We,e n'lO!Itly of an Klenucal nalur" T ney 

n..d a two fold object In view that o f ensuring sulfidenl "ccommodation fat 

m'~IIlTY offl"",.,., ~nd th .. t of reg"",l1on of Ihe gumt of ),,00 ."es. Some of 

the • ., regul"tlQruI ore publhlled In th,. Book Th"se rul.,.. regw..lion. "nd 

orde,.,. con.inue to be the Iotw in force in Indu. """n after Ihe enforcement of 

the B"I;5h .t"rutes (opplicaliOl1 to India) R"p",,1 Act. 1 %0 (AIR 1973 DelhI 

169. AIR 1979 ALL 170). 

Under Ihe.e regulations ond oroe ... office .. nol provided with Go", 

qll6tters Were "Uowed to ere'" hOUS«!l In Ihe cantonment. For thl. P"rpos<! 

groond w"" .. lloned to them with the condition thaI no "ght o f propriety 

umalllVllr '" the ground was confl!rr~>d on them and the grOUlxi continued 10 

be the property o f the St.olc WilS <csum"blc .. t the pl~'" of the Govt by 

giving one month' s not,ce 000 PItying the ""Iv.. o f rhe <true .. "". "., may 

h". ..... been outhotised to be erected. The houses or olhe r prop<!1"ty 1>\,,1. on 



~uch ground. were "Uowed .0 be! ."'n<fprr~rI I>v <mp m.li!~", of He"," ." "". 

other wilhou' res·fldlons To ctvlH""" .he<p ~o"l<l I>e .",,,,j,, .... ...-! onlv wi.h 

the ptior p"rm~'<$io" nl the ofl,ce, comm"nd,1"! .hp ,,,,h..,n 

Wi.h the "'pS<! of .ime civ;r,~", we.e "Iso """ollmged to build bungalow$: 

0" the GeM. l<>nd ,n .he ClIn'OI"Ime,,' 0" .he ... m~ conditioll 01 ,coumphon of 

'he ground ". gl""n llbove lind wlth .. I,,,th,,, condlt,on that 'h"", may be 

.equlred to .en' Or • .,11 .he 51>me 10 any mlitt"ry officer. !n "",e 01 

dls .. greement .. boo, the rent o r 'he ""Ie pnce 'h" ""me w,," '0 !,., f,xer! by" 

committee of .. rbi,,.,,Uon n,O$C 'enures under which p'·rmi .. ion was g'ven 

'0 occupy Govt I~nd In .he c<>nlonments for co""ruct;on of hung .. l<>wo co.me 

'0 bo> k""""" ,,~ . e>1d (Jrant" Suooh p<lrml .. 1on WIl' (J1v<m mo<'iy 0" P'''''"'''nt 

01 no rent Th~ I. how " "''ge number a f bung,,1<>ws in 'hp ""ntOTlmenU "U 

owr India c<>me In .he h"nds of cIvlll"", .. 

Under SectlOl"l 2W 01 ,he C3ntOflments Act. 1924. power W"-S !II""" ta th~ 

GoY<!mor Gene",] In Council .0 ""'ke rulu for .he pu~ o f Cbnylng OUT .he 

objects 01 Ihe ClIntonmen.s Ac! , 1924 In p.»t1Icu"'r. th" ... rules could prC>V\de lor 

(~) The monne, in .....t-.ich 000 Ihe "ulhotity 10 which lIpproc"tlon lar permis.ion'o 

occupy 1.0.00 belonging to the Governmen. in" ,:"",'onm",,' is to b~ m"de (b) Th~ 

"..,tnonty by whleh such perml""lon may be g'imted 8nd .he canditlrn's .0 be 

ann""ed 10 . he gmnt of any such p"<mission In .h.~ H~",i." of .hls pow<'r, .h., 

Contollm"". Llond Adnln!slration R"I"". 1925 n..ve been I,."med. These Rules AS 

om"nd"d "pto 21,12 1935 or" proch>eed belo ... u •. Und .. , Rules 3 of .hue 

Contonmen. u.nd A1minis .. ",ion ,\ll ... Ihe Milil"ry Esta.e. Office' 0/ .h" 

CanlOl"lmen' .hlIU p"'p"re ~,.., malnti!lln " !le"<,,,,1 "''''' r"l'gI<ter <>1 ~II "'nj in the 

Cantonment In .h" IDem prescflbe<! In schedu]" I lInd no addition or ah"'lIon 

.h"""o .h."U be mad .. except liS pn;>\llded the,e", Unrl9r Rul" .. of .h .. RuI9 

fo",,, In 1936. Ihe MilIary Es.ate Offker was .-..quire<! Ie> m"",Min " R.,g;';'"r at 



They were, therelore, unable to produce th .. file pertaining to this {lmn! Th"Y do, 

h""""""'" """" in their posse .. lon general II>rd "'gist"'" m"lnt"lned urder the 

c..ntonrnenl Lord "dmlnls,rotlon Rules 01 1925 in which they a" . re'IWred by 

the, .. rules 10 maintain .. recorn, lnlerall<o 01 the ""Iu'" 0/ tho! 9"'nt In re5p"ct 01 

c.!Intonmenl IlInd. and the person in whose fa"""" such gram I. made. Both these 

registe", are very okl re9ist""' , Th"Y bear the erdorsement 01 the officer who "". 

malnt»lnro the.e reglsten. In the regular coo",e, These r"9is"'''' .. 00 show any 

5ubaequenl chDng", mDde In ..... pect of the 11>...,... urder the relevant columns 

Both the regist"", clearly.how that tho! II>nd is hekl on old g"'ntterm. by Mukhetjee 

The High Court ... em. to h .. "" rejected th .. record contoln<!(! In the Iond grants 

resiste,," on the ground thl>t thO! terms 01 the grant h~"" not b.,en eslab lished 

b</Clluse the documenl of g",nt Itself h"s not been produced. The lerm. 01 the 

Sn>nl, howe""r, bre stbtutOrily regulMed uMer order No. 179 01 the Gove,no, 

General In Counctl 01 1836. TI,e OIdmlnlst",Uon 01 ""M5 In Canlonment Dre4!I is 

further regul<olad by the C"nlonmenl Act, 1924 ond the Contonment Land 

Administr"tlon Rules of 1925. The 1836 Resu ... tlons expressly provide thot thO! 

tltle to the land in amlonrnent <>rO!M C<lnnol be t",,,,lerred But only occu!>"n.cy 

rights can be glWn In respect of the IlInd which mmalns C.i!pi'lbl2 of OOinllll!$UITled 

by the ~rnment In the m<>nner set out therein There is no evidence 10 the 

cont"',." led by the re.pondents. In I~ct, under the omendmcnt/I><imis.ion deed5 

executed on 4 /5.8.1983 Ihe Vendors ... well .. s the pur<:ho""rs Mve 5t~ted thM 

the site is WT'Onsly mentioned ". I"" • ., hokl slle inslead 01 'old gr..n!' site in the 

four ""Ie deeds. The ml.t .. ke Is being ",cUfled by the ""ecution 01 the lou, 

"mending d"eds c1"rifyins timt th" Bung"low No. 39 I. h~1d on ' old g,"m' 

Undoubtedly, Ihi. w~s I~ t er retrllct .. d wh .. n cll"cell .. tion deed w~s """cuted 

c"nce1ling the amendment/admission deeds, Neve,thele •• , 011 the statutory 

provisions cle"rIy indl""ted th .. t the IorKl being In tho! ""ntonmenl .yea was hekl 

by Mukherjee only "" an occu!>"nt/Ucensee and th .. t any transler 01 the bungalow 

~nd other conslructlons on the ""Id "'nd requlreci prior opproval 01 the delenc~ 

est"bHsrunent. The power 01 .. uorney hoklcr also corre.ponded wtlh the D"f"nce 

" 



estabHshm .. nt "nd "sked for mutation in f"vour of th .. ""reh",...", 

Howev<I'. <W<'n "ft ... th ............ n, expressly informed by the "ppilUants of the 

ne«l fa. prior piI.mission boIfor" transfer, as """If a. for "Jl}I further conslruction 

on Ihe SlIId land. the r~spondents proceeded with the con.tntetion worll resulting 

in the notice to d«Si.t issued by the apP"u"nl. under Sect!on 18501 the Canlon­

menl. Act. 1924 The ... id se"'ion provides thaI Ihe Board m"y. tI' an'>' time, by 

nollce In writing. direct th" owner. lesse .. or ocrupi .. r of tI"y Land In tf>.! ClInton· 

me"t to stop the "",dion or ""e",etion 01 .. building in <lny case In which the 

Board considerS tr.at .ucr. ~rection or re·erection is "n offence under Sectlon 

184. The Board ,,1$0 h". powe, '0 direct th" aUeration or d"mo~'1ofl of """h 

,""",u,horl.ed s.ructur" On 'he faet. before us, this action cannot be /"ulted. 

Th .. ",,"ponden'" draw our I>ttention 10" ded.ion of thl. Court in 'he ca"" of 

Union of India v. Pursh o la Tn O a.u Ta ndo n .. 00 a"oth .... (1986 (oupp.) 

sec 720). where ,his Court observed t!wt the Union of [ndl<> hIId made no "fforl 

'0 e<l"b!ish II. title "nd 'h" g",,,,t had no! bEen produc.ad. H"nc<! the tenn. of th" 

gr,mt or 'he dBt .. of th" 9."nt were not known. Therefore. th .. Unlon of In<lia 

could not sUCC<!OO In It. tIt!e and the grant had not been pr<xluced Hence the 

te,m. of the gran' or the date of the grltn. were not known. There/ore. the Union 

of lrv:lia could nol ~ucceed In It. cont~ntlon tllat tile Iarv:lln the cantonment was 

held on o ld gu. nt b"., •. In the p ru .. nt Ca'''. how .. v .. r. "P'''' from ,h .. 

n>qulremenl. of Order No. 179 of Governor General !n Council. 1836. the 

generlt! Land ",si.te. maintained under the Cantonment Land Admlnl.! ... Uon Rules 

of 1925 hils been produced which supporU the con,ention of the appel"'n!S 'M! 

the bmd Is hek:! on old gr,,"t basis. The opp<lllan!S hoi"" olso led ONide""" to show 

th .. , the me conto!n!ng gr"", In TC5p<1Ci of the said P"'p<lrty ... not a""iLob-le with 

tll .. m becoUS<! It 11M been .tolen in tile yoltlr 1985 ... The ."spond",n", on .he other 

h"nd h""" not produced "ny docum .. nt 01 Utle pertaining to the SlIid l~nd 0' 



showlTl!l Ihe ""Iu .... of Ih" rlght-~ of the .""ponden~ ow' the said 1md ""c"p! the 

5<11-. d .. eds 'efeTT<!d to ""m"". Th .. s,,,nd o f .he '""ponden" ,~la"TI!l '.' the:lr righ .. 

o\rt!r Ih" SIlid .. nd h". changed from tlm~ 10 lim~. In th~ ""I .. deeds .. "ee\lled by 

Ihe Vende". In I"vou' 01 the ' ... pond"nts. Ih .. land is descnbed .... l .. lIS~ hokl 

canto"",,,nt II>nd. This """'. II>t .. , cMTI!led by the respondents in Ih~ "m .. ndm .. nl 

de<ad. '0 old grant .... nd. In the .wt, Ih .. ,,,,,pond.,nt. M"" contended Ih". th"Y 

his .... becom" Ihe absolule own .. rs 01 Ihe ... kllI>nd. Th""" bar .. " .... "1000 do ""I 

""TTY any conviction. Had Ihe .... been any conV€y<>nce or I"asp. In r"sp"ct of the 

saW;! II>nd • .,,,ecul<!d In 1~lIOu' of Ihe =porxlcn" o~ Ihei~ pr<!de<W"O~ In IllIe. such 

CQnvey<once or l"~.,,.hould MY<> com~ h·orn th"i~ custody. Th" ... Is, therefore. "" 

docwnent belo,e Ihe Court whIch would show th~1 the re.porxlcnto w .. ~ .. Ihe 

"bsoluie owners 01 Ihe .... id ",rod !IS now conlerode<l by them The Regu"'tlo .... as 

well ... the gene,al II>rxl ,egl"ters, on the olhcr harxl. whkh are old docum"nts 

maintained In the ,,,gular course and coming from proper custody, clearly 

Indkale Ih"t Ih .. Lo.nd is held on old grant M.ts This Is, therefore, no' " e, .. " 

where the "ppell""u h"d nol produced any evldenc .. in .upport of th"lr 

contention IMt Ih'! wmd In Ihe CdJllonm"m '"'''' "'d'I hdd On old lin".,! ba.ls by 

Mukhe""e . 

The ",sporxlents his"" drawn our "ucntlon 10 the dedslon In the "" .. , of 

Shd Krlshan v . The Kunlkshe t ra U n lv e ... ltl/ . K ....... ks h .. ha (A IR 1976 

SC 376) for showing !hi'll any admission made by Ihem In Ig1lOr~nce of leg~1 

rights cannot bind Ihem This }lodgmenl doD not h .. lp the respond""ts b<!cause 

Ih .. f"ct r .. m"i"" Ih"l the rC5pond~nl< MY<! token" ch"nglng sl~nd In relalion 10 

Ih .. ""tur~ of their rights """r Ihe dlspuled land. The I>dmlMlons ... t 1 ..... 1. Ind;""le 

thaI the respond .. n" were, al the TT1<Iteri~1 time. not .u,e .. bout the """ct .,..,Iure 01 

theIr right ow. the s..id !.Ind. Hence they hDvc III one SIllS" dc.-.:;rlOCd the nalure 

of thel. righl'!IS I ....... hokl. " I another SI"II" oD okl 9",nl and al" thIrd .. ~g .. they 

.... "" ... tracted from !heir odmi.5Ion tha! Ihe kmd ..... ' ok! granl The last de...J 



merely .UU .. that they ha .... the Nome rights ". thll!ir ""rd .. "", had In th" .... 1d lend_ 

Lookl"ll to the "..ture of evldel'\<!e, therefore, which ""'os led In Ih .. present C4"", 

the High Court ""'. not /U$tlfled In coming to Ih. c:onr::~on 11 ... 111\ .. lend """" no! 

held or. '*' llrant basis by Mukheliee 

The,efore, since the lend II ""Id on old II"'''' bMw In I"," PTCMnI case, the 

appeu..nts .... entlded 10 resume th" "'00 In ae<:ordance wnh la..... In the p .... misoea 

th<! appoI .... are allowed. th" Impugned Judgment and order ollh. High Court is 

HI "old_ and In. ..... l of \"'" ,upondents \I dllmitMd with cost 

New Delhi, 

Man;h 23. 1999. 
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