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These Appeal s are agai nst a Judgnent of the Bonmbay H gh Court
dated 6th July, 1998.

Briefly stated the facts are as foll ows:
One Jerbano Cursetji” and Dr. K J. Cursetji were granted a |lease in
perpetuity by the Minicipal Authority of Bonbay in the year 1932. On
11t h January, 1938 the property was taken over by the Defence
Department for war purposes. The Defence Departnment paid a sum of
Rs. 1,903/- per annum and such paynents have been nade till 1994.
In 1980 a notice to quit out was given to the Defence Departnent.
Thereafter in 1982 a Wit Petition No. 919/1982 was filed for directions
that the property be acquired or the possession be handed back. In
that Wit Petition a statement was made, on the basis of the witten
instructions received fromthe Union of India, that the | and woul d be
acquired. On this statement the Wit Petition was w thdrawn.

The land was still not acquired. Therefore on 8th June, 1994
Jerbano Cursetji filed Wit Petition No. 1733/1994 for directions that in
conpliance with the statenent nade earlier the | and be acquired or
the possession be handed back. After this Wit Petition was filed, on
3rd Novenber, 1994, Jerbano Cursetji died. It rmust be nentioned that
her husband Dr. K J. Cursetji had died earlier to the filing of the Wit
Petition.

The Government now i nvoked urgency clause under Section 17
of the Land Acquisition Act and a Notification under Section 4 was
publ i shed on 31st Decenber, 1994. Section 6 Notification was
publ i shed on 23rd February, 1995 and an Award cane to be passed on

30th May, 1995. In that Award the conpensation was fixed at Rs.
9, 20, 51, 175/ -. The Appell ants, who were the Legal Representatives
of Ms. Jerbano Cursetji and Dr. K J. Cursetji, applied that the anount

of conpensation be paid to them Since there was no response 't hey
filed Notice of Mdtion bearing No. 156/1996 in pending Wit Petition
No. 1733/94 that the anmount be paid to them On 24th June, 1996 the
Hi gh Court directed the Special Land Acquisition Oficer to deposit the
amount in Court.

On 24th July, 1996 the Union of India filed Wit Petition No.
1603/ 1996 chal l engi ng the Award as excessive. Union of India took
out the Notice of Mdtion No. 279/96 for extension of tinme to deposit
the ambunt. On 30th August, 1996 the Wit Petition taken out by the
Uni on of India was rejected. However Union of India was granted tine
till 1st October, 1996 to deposit the anopunt.

The Union of India nowfiles a S.L.P., in this Court, against the
Order dated 24th June 1996. On 2nd Septenber, 1996 the S.L.P. was
di smissed with the followi ng observation
"\ 005\ 005\ 005\ 005. The Award of the Collector is an offer made
on behalf of the State and, therefore, under law, the State
cannot question the correctness of the award determ ned
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by the Land Acquisition Oficer. The State is bound by the
sanme. Under these circunstances, they cannot inpeach

the award of the Collector as being excessive of the
prevailing market value as on the date of the notification
There is no | aw applicable to the Petitioners that they are
entitled to seek any reference under Section 18 as regards
the rate of conpensation determ ned under Section 23(1)

of the Act. Only in the State of U P. by a loca

amendnment, such a right to the State to seek reference
under Section 18(3) was conferred upon the

Conmi ssioner. No such simlar lawis existing under Act 1
of 1874."

"\ 005\ 005\ 005.,, it would be open to themto agitate the
renedy in that behalf in an appeal filed against that order
inthe Wit Petition or in-any appropriate proceedings
arising thereunder, we do not find any illegality in the
i mpugned or der.

The speci-al | eave petition is accordingly dismssed."

The Union of I'ndia again applied to the H gh Court for extension
of time. The High Court by its Order dated 1st October, 1996 refused
to extend the tine,

Union of India now files an S.L.P. agai nst Order dated 30th
August 1996. This S.L.P. also canme to be rejected by this Court, but
time to nake deposit was extended till 25th Cctober, 1996. On 25th
Cct ober 1996 Union of ‘India orally applied to this Court for perm ssion
to withdraw fromthe acqui sition proceedi ngs: This was not granted by
this Court.
The Union of India then filed an application before the Specia
Land Acquisition O ficer seeking permssion to withdraw from
acqui sition and to set aside the award. ~This was not granted. On 4th
April, 1997, the Union of India took out Notice of Mdition No. 101/97 in
Wit Petition 1733/94 seeki ng perm ssion of the H gh Court to
wi thdraw from acquisition. The High Court by its Order dated 25th
July, 1997 held as foll ows:
"\ 005\ 005\ 005\ 005. I n our judgment, Respondents No. 1 and 2
cannot be pernitted to resile fromtheir statenents earlier
made that the property in question will be acquired. As far
as withdrawal from acquisition is concerned, the Award in
guestion has al ready been passed and possession is
already with Respondents No. 1 and 2. After passing of
the award, nothing further was required to be done in
order to obtain possession. Land has thus vested in the
gover nment . Respondents No. 1 and 2, in the
ci rcunst ances, are not entitled to withdraw from
acquisition in terns of Section 48(1) of the Act.”

"Hence, Respondents No. 1 and 2 are not, at this

bel ated stage, entitled to withdraw from acquisition. ' In
the circunmstances we find that present notice of notion is
devoid of nerit and the same is dismssed with costs.”

The Union of India again filed a S.L.P. before this Court against the
rejection of the Notice of Mdtion. This Court inquired whether Union of
India is willing to hand back possession. This Court was informed that
Union of India was not willing to hand back possession. This Court
therefore declined to interfere and directed the Union of India to file an
undertaking affirmng that the paynent would be nade. On 1st

Sept enber, 1997 the Joint Secretary in the Mnistry of Defence, New

Del hi filed an affidavit of undertaking in the followi ng terns:

"\ 005\ 005\ 005. .1, on behalf of the Government of |ndia undertake

to deposit with the Special Land Acquisition Oficer,
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Mahar asht ra Housi ng & Area Devel opnent Authority,

Bonbay a sum of Rs. 9, 20,51, 175/- (Rupees nine crore,
twenty lacs, fifty one thousand one hundred and seventy
five only) as awarded by the said Land Acquisition O ficer
on 30.5.1995 in respect of acquisition of plot No. 53-A,
Worli, Bombay in proceedings No. LAQ SR-1/94 on or

before 21-9-97. The said anpunt will be paid over to the
Claimants after steps are taken by the SLAO for vesting
the property absolutely in Governnent of I|ndia.

| respectfully submt that the above said deposit will
be without prejudice to the rights of either party to
initiate/take any proceedings arising out of in respect of or
relating to the said | and or acquisition thereof in
accordance with law. It is, however, subnmitted that in
vi ew of the above undertaking contenpt of court
proceedi ngs No. 5/97 in Bonbay H gh Court on account of
failure to deposit the above said amount is liable to be
dr opped.

[-say that the statenment nade above are true to ny
know edge. "

This Court kept this undertaking on file and di sposed of the S.L.P. in
the following term

"\ 005. W are not inclined to interfere with the
i mpugned order. The undertaking filed on behal f of the
Petitioners is kept on record. On the prayer of |earned
ASG appearing for the Union of India, tine to deposit
money in Hi gh Court is extended by 21st Septenber, 1997.
It is submtted by M. Nariman, Learned seni or counse
appearing for the Respondents that in view of the
assurance given that the noney will be deposited by 21st
Sept enber, 1997 the respondents wi Il not press the
Contenmpt Petition. The S.L.P. stands disposed of."

The Contenpt Petition nentioned.in this Order is a contenpt
petition which had been filed by the Appellants before the H gh Court
on 12th Decemnber, 1996.

Now the Union of India files an application before the Land
Acqui sition Oficer for apportionnment of their share under Section 30 of
the Land Acquisition Act. The Land Acquisition Oficer rejects this
application by his Order dated 26th Septenber, 1997, wherein it is
nentioned that no claimhad been made by the Defence Depart nent
or the Union of India in the |land acquisition proceedings, even though
their representatives were present at the time of hearing. It is also
hel d that they had given an undertaking to this Court that they would
make the payment and in that undertaking there was no nention of
claimfor apportionment.
The Union of India then filed Wit Petition No. 1929/97
chal | engi ng the aforesaid order of the Special Land Acquisition Oficer.
The Petitioner filed Contenpt Petition in this Court on 21st January,
1998 as the Union of India had not permitted paynent to be made to
the Petitioner. A notice was issued by this Court in the Contenpt
Petition on 20th February, 1998.

On 6th July, 1998 the Bonbay Hi gh Court allowed the Wit
Petition filed by the Respondents and directed the Special Land
Acqui sition Oficer to make a reference under Section 30 of the Land
Acqui sition Act. The Hi gh Court has held (a) that it was not disputed
that the Respondents were tenants paying yearly rent, (b) that under
Section 11 of the Land Acquisition Act a duty is cast upon the Specia
Land Acquisition Officer to inquire and consider the interest of the
Respondents and to apportion the conpensation irrespective of
whet her they had appeared or not. It is held that as the Land
Acqui sition Oficer had not enquired into and consi dered
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apportionnent of conpensation anpongst all persons interested in the

land, in spite of the fact, that he had information that the Respondents
were tenants they were entitled to claimreference (c) that the
Respondents are not entitled to claima reference under Section 18 of

the Land Acquisition Act and thus the only renedy was to claima

ref erence under Section 30 or file a Civil Suit. (d) that the application
for apportionnent is not barred by res-judicata or on principles

anal ogous to res-judicata. It is this Judgnent which has been

i mpugned in these Appeal s.

In these Appeals, by an interimorder dated 30th Cctober, 1998
the Appellants have been permitted to wthdraw 50% of the anount
deposited subject to the outcone of the Appeal. The Contenpt
Petition taken out by the Petitioners was also directed to be heard
along with these Appeals. Hence the Contenpt Petition is also on
board t oday.

In our view, the Hgh Court has clearly erred in setting aside the
order of the Special Land Acquisition Oficer declining a reference. It is
settled law thatin | and acqui siti on proceedi ngs the Governnment cannot
and does not acquire its own interest. The interest which is acquired
in land acquisition proceedings are interest of 3rd parties. This Court
has as far back as in 1955, in the case of The Collector of Bombay vs.
Nusserwanji Rattanji Mstri & Os. reported in (1955) 1 SCR 1311
negatived a contention that when land is acquired valuation is made of
all interest thereon including the interest of the Governnent. This
Court held as foll ows:

"W are unable to accept his contention. Wen the

Gover nment acquires |ands under the provisions of the

Land Acquisition Act, it nmust be for a public purpose, and
with a viewto put themto that purpose, the Governnent
acquires the sumtotal of all private interests subsisting in
them |f the Governnment has itself an interest in the |and,
it has only to acquire the other interests outstanding
therein, so that it might be in a positionto pass it on
absolutely for public user. In In the Matter of the Land
Acqui sition Act: The Governnent of Bonbay v. Esupal

Sal ebhai ([1909] I.L.R 34 Bom 618, 636) Batchel or, J.
observed

"I n other words Governnent, as it seems to ne, are not
debarred from acquiring and payi ng for the only
outstanding interests nerely because the Act, which
primarily contenplates all interests as hel d outside
CGovernment, directs that the entire conpensation based
upon the market value of the whole |and, nust be

di stributed anong the cl ai mants".

There, the Governnent clai ned ownership of the |l and on

whi ch there stood buil dings bel onging to the claimnts,

and it was held that the Government was bound to acquire
and pay only for the superstructure, as it was already the
owner of the site. Simlarly in Deputy Collector, Calicut
Division v. Aiyavu Pillay ([1911] 9 I.C 341), Wwllis, 'J. (as
he then was) observed

"It is, in ny opinion, clear that the Act does not
contenmpl ate or provide for the acquisition of any interest
whi ch al ready bel ongs to Government in land which is

bei ng acquired under the Act, but only for the acquisition
of such interests in the |and as do not already belong to

t he Government "

Wth these observations, we are in entire agreenent.

VWhen Governnent possesses an interest in land which is

the subject of acquisition under the Act, that interest is
itself outside such acquisition, because there can be no
guestion of Government acquiring what is its own. An

i nvestigation into the nature and value of that interest wll
no doubt be necessary for determ ning the conpensation
payabl e for the interest outstanding in the claimnts, but
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that would not make it the subject of acquisition. The

| anguage of section VIII of Act No. VI of 1857 also
supports this construction. Under that section, the |ands
vest in the Governnent "free fromall other estates, rights,
titles and interests", which nust clearly nean other than
those possessed by the Governnent. It is on this

under standi ng of the section that the award, Exhibit P, is
framed. The schene of it is that the interests of the
occupants are ascertai ned and val ued, and the

CGovernment is directed to pay the conpensation fixed for
them There is no valuation of the right of the Governnent
to | evy assessnment on the |ands, and there is no award of
conpensation therefor.

Faced with this situation M. CGoswani relied upon the Judgnent
of this Court in the case of Inder Parshad vs. Union of India reported in
(1994) 5 SCC 239. In this case the Government had given a | ease of
the land.  That land was then acquired. This Court recognized the
principle that the Governnment is not enjoined to acquire its own
interest inthe lland. This Court held that however where the Coll ector
det erm ned t he conpensation w thout taking into consideration that
the private party is only entitled to | easehold interest, then the
conpensati on woul d have to be apportioned between the Gover nnent
and the private party. There can be no dispute with this preposition
In the present case it is to be seen that the | and bel onged to the
Muni ci pality of Bonbay. In the Award the Coll ector has apportioned
the conpensati on between the Minicipality and the Appellants herein
Therefore, this authority can be of no assistance to the Respondents
who are not claimng the |land as owners. They are now cl ai m ng on
the basis that they are protected tenants under the Bonmbay Rent Act
and that as such tenants they are entitled to share in the
conpensation. As is being pointed out later no such claimwas made
before the Collector and it cannot be nmade at this stage.

M. Coswami also relied upon the case of "Ratan Kumar Tandon

vs. State of U P. reported in (1997) 2 SCC 161. In this case, by
virtue of the Urban Land (Ceiling and Regul ati on) Act excess |and
stood vested in the State. In the Reference under Section 18 the State
poi nted out that no conpensation could be paid in respect of the
excess land as it already stood vested in the State. 'This Court held
that the clainmnts would only be entitled to conpensation for the |Iand
whi ch remained with them after the application of the U ban Land
(Ceiling and Regul ation) Act. This authority is of no assistance to the
Respondents. If anything this authority is against the Respondents

i nasmuch as it al so recogni zes that the Governnent does not acquire
its own [ and and that when compensation is being fixedit is only in
respect of the interest of the third party clainants.

O course if the Respondents had a right as tenants they woul d
be entitled to share in the conpensati on. However such a claim if any,
was in respect of a pre-existing right and shoul d have been nade
before the Land Acquisition Oficer in the land acquisition proceedings.
Fromthe Award it is clear that the Respondents were represented
before the Land Acquisition Oficer. They had been given notice. No
cl aim of tenancy had been made before the Land Acquisition Oficer.

The High Court in its earlier Judgnent dated 30th August 1996 has
itself observed as foll ows:

"\005..admttedly by the petitioners have not contended

before the | and acquisition officer that they were yearly

tenants protected under the Bonmbay Rent Act."

The Special Land Acquisition Officer has also in his decision dated 26th
Sept enber 1997 pointed out that Respondents were represented in

the acquisition proceedi ngs but had made no such claim The Hi gh

Court has also failed to notice that even the Respondents do not assert
that they had made any such claimin the acquisition proceedings.
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The High Court is thus in error in observing that the Land Acquisition
Oficer was aware of such a claim We are unable to subscribe to the
view of the High Court that it was the duty of the Land Acquisition
Oficer to enquire into and ascertain their interest in the | and whether
or not they were present. The Special Land acquisition Oficer may

have been aware that they were in possession. But nerely because a

party is in possession does not lead to an inference that the party is in
possessi on under a right. It must be renenbered that the possession

had been taken during the war for defence purposes and that the

notice to quit had been given in 1980. Therefore, if any claimto
tenancy was to be made it had to be specifically raised and then only it
could have been determned. |If a party is present and makes no claim
the Special Land Acquisition Oficer is under no duty to make an
enquiry. Once a party is represented and nakes no claimit would be a
reasonabl e inference that it is claimng norights. It is clear that the
cl ai m of tenancy, now put forth, is an afterthought. Having failed in al
their efforts to frustrate paynent, through the gamut of litigations set
out herei nabove, now this attenpt.

Even otherwise, we find that the Hi gh Court has clearly erred in
not noticing that it has already been held by this Court that the
Respondents are not entitled to a reference under Section 18 of the
Land Acquisition Act. What is the scope of Sections 18 and 30 has
been set out by this Court in the case of G H Gant vs. State reported
in (1965) 3 SCR 756." It has been held as foll ows:

"There are/two provisions ss. 18(1) and 30 which
i nvest the Collector with power to refer to the Court a
di spute as to apportionnent of conpensation or as to the
persons to whomit is payable. By sub-s. (1) of s. 18 the
Collector is enjoined to refer adispute as to
apportionnent, or as to title to receive conpensation, on
the application within the tine prescribed by sub-s. (2) of
that section of a person interested who has not accepted
the award. Section 30 authorises the Collector to refer to
the Court after compensation is settled under s. 11, any
di spute arising as to apportionment of the same or any
part thereof or as to the persons to whomthe same or any
part thereof is payable. A personishown in that part of the
award which relates to apportionnent of conpensation
who is present either personally or through a
representative, or on whoma notice is served under sub-s.
(2) of s. 12, nmust, if he does not accept the award, apply
to the Collector within the time prescribed under s. 18(2)
to refer the matter to the Court. But a person who has not
appeared in the acquisition proceeding before the Coll ector
may, if he is not served with notice of the filing, raise a
di spute as to apportionnent or as to the persons to whom
it is payable, and apply to the Court for a reference under
s. 30, for determination of his right to conpensation which
may have existed before the award, or which nay have
devel oped upon himsince the award. Wereas under s. 18
an application nade to the Collector nust be nmade within
the period prescribed by sub-s. (2) cl. (b), there is no such
peri od prescribed under s. 30. Again under s. 18 the
collector is bound to make a reference on a petition filed
by a person interested. The Collector is under s. 30 not
enjoined to nake a reference : he may rel egate the person
raising a dispute as to apportionnent, or as to the person
to whom conpensation is payable, to agitate the dispute in
a suit and pay the conpensation in the manner decl ared
by his award."

XXX XXX XXX

"\ 005\ 005. . The Collector is not authorised to decide finally the
conflicting rights of the persons interested in the anmount
of compensation : he is primarily concerned with the
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acquisition of the land. In determ ning the amount of
conpensati on which may be offered, he has, it is true, to
apportion the anount of conpensation between the

persons known or believed to be interested in the |and, of
whom or of whose clains, he has information, whether or
not they have appeared before him But the schene of
apportionnent by the Collector does not finally determ ne
the rights of the persons interested in the anpunt of
conpensation : the award is only concl usive between the
Col l ector and the persons interested and not anobng the
persons interested. The Coll ector has no power to finally
adj udi cate upon the title to compensation, that dispute has
to be decided either in a reference under s. 18 or under s.
30 or in a separate suit. Paynent of conpensation

therefore under s. 31 to the person declared by the award
to be entitled thereto discharges the State of its liability to
pay conpensation (subject to any nodification by the
Court), leaving it open to the clainmant to conpensation to
agitate hi's right in a reference under s. 30 or by a
separate suit."

This Court has again in the case of Sharda Devi vs. State of
Bi har reported in (2003) 3 SCC 128 very succinctly dealt with the
provi sions of Sections 18 and 30 and on an anal ysis of the provisions
and the various authorities held as foll ows:

"26. The schenme of the Act reveals that the renedy
of reference under Section 18 is intended to be avail able
only to a 'person interested . A person present either
personal Iy or through representative or on whoma notice
is served under Section 12(2) is obliged, subject to his
specifying the test as to locus, to apply to the Collector
within the tine prescribed under Section 18(2) to nake a
reference to the Court. The basis of title on which the
ref erence woul d be sought for under Section 18 woul d
obviously be a pre-existing title by reference to the date of
the award. So is Section 29, which speaks of 'persons
interested’. Finality to the award spoken of by Section
12(1) of the Act is between the Collector on one hand and
the 'persons interested’ on the other hand and attaches to
the issues relating to (i) the true area, i.e. nmeasurenment of
the land, (ii) the value of the land, i.e. the quantum of
conpensation, and (iii) apportionnent of the conmpensation
anmong the 'persons interested’ . The 'persons interested
woul d be bound by the award wi thout regard to the fact
whet her they have respectively appeared before the
Coll ector or not. The finality to the award spoken of by
Section 29 is as between the 'persons interested inter se
and is confined to the issue as to the correctness of the
apportionnent. Section 30 is not confined in its operation
only to "persons interested’ . It would, therefore, be
avai |l abl e for being invoked by the 'persons interested if
they were neither present nor represented in proceedings
before the Collector, nor were served with notice under
Section 12(2) of the Act or when they claimon the basis of
atitle comng into existence post award. The definition of
"person interested’ speaks of 'an interest in compensation
to be nmade’. An interest comng into existence post award
gives rise to a claimin conpensati on which has al ready
been determ ned. Such a person can al so have recourse to
Section 30. In any case, the dispute for which Section 30
can be invoked shall remain confined only (i) as to the
apportionnent of the anpbunt of conpensation or any part
thereof, or (ii) as to the persons to whomthe amount of
conpensation (al ready determned) or any part thereof is
payabl e. The State claimng on the basis of a pre-existing
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right would not be a 'person interested’, as already pointed
out herei nabove and on account of its right being pre-
existing, the State, in such a case, would not be entitled to
i nvoke either Section 18 or Section 30 seeking

determ nation of its alleged pre-existing right. A right
accrued or devolved post award may be determined in a

ref erence under Section 30 depending on Collector’s

di scretion to show i ndul gence, without any bar as to
[imtation. Alternatively, such a right may be | eft open by
the Collector to be adjudicated upon in any independent

| egal proceedings. This viewis just, sound and | ogical as a
title post award could not have been canvassed upto the

date of the award and shoul d al so not be left without

renmedy by denying access to Section 30. Viewed fromthis
angl e, Section 18 and 30 would not overlap and woul d

have fields to operate independent of each other."

XXX XXX XXX

"36. To.sumup the State is not a 'person interested

as defined in Section 3(2) of the Act. It is not a party to
the proceedi ngs before the Collector in the sense, which
the expression 'parties to the litigation carries. The
Col I ector hol ds the proceedi ngs and nakes an award as a
representative of the State Governnent. Land or an

interest in land pre-owned by State cannot be subject-
matter of acquisition by State the question of deciding the
owner ship of State or holding of any interest by the State
Governnment in proceedings beforethe Collector cannot

arise in proceedi ngs before the Collector (as defined in
Section 3(c) of the Act). If it was a governnent |and there
was no question of initiating the proceedi ngs for

acqui sition at all. The Governnent woul d not acquire the

[ and, which already vests in it. A-dispute as to pre-existing
right or interest of the State Governnent in the property
sought to be acquired is not a dispute capable of being

adj udi cated upon or referred to the Cvil Court for

determ nation either under Section 18 or Section 30 of the
Act. The reference nade by the Collector to the Court was
whol |y without jurisdiction and the Cvil Court ought to
have refused to entertain the reference and ought to have
rejected the sane. Al the proceedi ngs under Section 30 of
the Act beginning fromthe reference and adjudi cation
thereon by the Civil Court suffer fromlack of inherent
jurisdiction and are therefore a nullity liable to be declared
so."

It is thus clear that persons who have notice of acquisition
proceedi ngs woul d have to apply for a Reference under Section 18. To
be noted that under Section 18 Reference could be in respect of the
neasurenent of the |and and/or the anpbunt of conpensation and/or

in respect of persons to whomit is payable and/or for apportionment

of compensati on anbngst persons interested. Section 30 nerely
deals with apportionnent of conpensation when the anount of
conpensati on has been settl ed. Thus, as set out in the above

nentioned cases, Section 18 is to be invoked when a person claimng

a pre-existing right has notice of the acquisition proceedi ngs, whereas
Section 30 comes into play only if a person had no notice of the

acqui sition proceedings or the rights cane into existence after the
acqui sition proceedi ngs. It is clear that the person who had notice of
the acquisition proceedings and who, by virtue of Section 50, is
debarred fromfiling a Reference under Section 18 cannot be all owed

to apply for a Reference under Section 30. |In this case, this Court has
al ready held that the Respondents were not entitled to apply for a

Ref erence under Section 18. This meant that they were not entitled
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to seek a Reference not just in respect of the conpensation but al so
for apportionnent of the conpensation. Once it has been held that
they had no right to nove under Section 18 there was no question of
their being permitted to nove under Section 30. To permt a party,
who cannot apply under Section 18, to apply under Section 30 woul d
be to render Section 50 nugatory.

The High Court has also erred in holding that the claimfor
apportionnent was not barred by principle of res-judicata or principles
anal ogous thereto. As has been set out herei nabove the Respondents
had filed Wit Petition No. 1603/96 chall enging the Award as
excessi ve. One of the grounds for claimng the Award as excessive
was as follows:

"Petitioners submt that thus while assessing or
determ ne the conpensation the Special Land Acquisition
O ficer - Respondent No:. 4 ought to have considered the
share of the tenants/lessees/docurments including the

M nistry of Defence on the basis of hiring and as to that
extent the conpensati on ought to have been reduced."

Thus in that Wit Petition they had already clained that their share as
tenant s/l essees shoul d have been taken into consideration. That Wit
Petition cane to be disnmissed.: The S.L.P. filed against that Wit
Petition was wi thdrawn by them To cl ai mapportionment on the
ground that they had share as tenant or lessee is in fact nothing el se
but an attenpt to reduce the conpensation.  The prayer asked for now
is identical to the prayer nmmde earlier

Even otherwise, it is settled lawthat in every proceeding the
whol e of the claimwhich a party is entitled to nmake shoul d be nade
and where a party omts to sue in respect of any portion of the claim
he cannot afterwards sue for the portion so omtted. Expl anation 4 to
Section 11 C. P. C also provides that any matter which m ght or ought
to have been nade a ground of defence or attack in-.a forner
proceeding will be deenmed to have been a matter directly and
subsequently in issue in that proceedi ng. Therefore, clearly the claim
now made was barred on principle of res-judicata or principles
anal ogous thereto.
There is one other reason why the Hi gh Court shoul d not have
allowed the Wit Petition. Under Section 18 if a'party wants to claima
Reference it is to be done within a particular period: The Proviso to
Section 18 reads as foll ows:
"\ 005\ 005\ 005\ 005\ 005 Provi ded that every such application shall be
made -

(a) if the person naking it was present or
represented before the Collector at the tine

when he nade his award, within six weeks

fromthe date of the Collector’s award;

(b) in other cases, within six weeks of the receipt
of the notice fromthe Collector under section

12, sub-section (2); or within six nmonths from

the date of the Collector’s

Undoubt edl y under Section 30 no such tinme limt has been prescribed.
However, it is clear that any such application must be made within a
reasonable tine. What is the reasonable tinme will depend upon the
facts and circunmstances of each case. In a case |like present, the
reasonable time would be the time as allowed under Section 18. This
Court has in the case of CGujarat vs. Raghav reported in (1970) 1 SCR
335 considered the provisions of Sections 65 and 211 of the Bonbay

Land Revenue Code, 1879. It was noticed that Section 211 did not
prescribe a tinme limt within which the Conm ssioner could revise an
order under Section 65. It was however held as foll ows:

"\ 005\ 005\ 005It is true that there is no period of limtation
prescribed under s. 211, but it seens to us plain that this
power must be exercised in reasonable time and the |length
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of the reasonable tine nust be deternm ned by the facts of
the case and the nature of the order which is being
revised.

It seens to us that s. 65 itself indicates the |ength of
the reasonable time wthin which the Comm ssioner nust
act under s. 211. Under s. 65 of the Code if the Collector
does not informthe applicant of his decision on the
application within a period of three nonths the perm ssion
applied for shall be deenmed to have been granted. This
section shows that a period of three nonths is considered
anple for the Collector to make up his mnd and beyond
that the legislature thinks that the matter is so urgent that
perm ssion shall be deened to have been granted.
Readi ng ss. 211 and 65 together it seens to us that the
Comm ssi oner nust exercise his revisional powers within a
few mont hs of the order of the Collector\005\005\005\005"

Even in Sharda Devi’'s case (supra) this Court has held that even
though no limtation is provided for naking a reference under Section
30 the power had to be exercised within a reasonable period. This
Court has held that what is the reasonabl e period woul d depend upon
the facts of each given case. |t appears to us that in cases where the
parties have notice of the acquisition proceedi ngs, even presum ng
they can apply for a reference under Section 30, the reasonable tine
woul d be the period prescribed under Section 18. W imediately
clarify that where parties do not have notice of the acquisition
proceedi ngs and/or ‘their rights cone into existence subsequent to the
acqui sition proceedings the starting point of limtation may be
post poned but the reasonable tine would be the tine set out in
Section 18 fromthe date of the know edge or fromthe date they
acquire rights, whichever is later.

For all the above reasons, it wll have to be held that the
i mpugned Judgnent cannot be sustained and is hereby set aside. The
Wit Petition filed by the Respondents stands dism ssed. W affirmthe
order of the Land Acquisition Oficer dated 26th Septenber, 1997 and
hol d that the Respondents cannot claima Reference under Section 30
nor cl ai mapportionnent.

In our view, the Respondents have by adopting mnultifarious
proceedi ngs del ayed the paynment of anount for a nunber of years:
We therefore direct that the Appellants shall be entitled to wthdraw
the bal ance anpunt deposited in the Court wthout any further delay.

The Appeal s stand di sposed of. There will be no order as to
costs.




